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Te Tiriti o Waitangi is a template for the coexistence of sovereignties and for 
interdependence of the parties. Te Tiriti o Waitangi is given weight by the preceding 1835 
He Whakaputanga o te Rangatiratanga o Nu Tireni  – Declaration of Independence, which 
proclaimed the sovereign independence of Aotearoa (New Zealand).  
 
In recent years the Te Tiriti o Waitangi Settlement process has become the arena for iwi 
negotiations for self-determination. The Crown has maintained a fairly impervious position 
on its assertion of sole sovereignty in the negotiations. An example is  the Crown’s notion 
that ‘no one owns water’.  Provisions for acknowledging ‘rights and interests’ has been 
confirmed in  the Supreme Court;1 as yet they are limited to co-management arrangements 
and requirements for involvement of iwi and hapū in Regional Council planning and 
consenting.  The Ngāti Koroki Kahukura Trust “Te Hapori o Maungatautari Freshwater Case 
Study”2 documents the opportunities and shortcomings of these provisions on the ground 
and gives specific points for remedy to give effect to the Waikato River Authority 
agreements.  
 
Historically the exercise and recovery of hapū and tribal systems of governance can take us 
to the exceptional provisions of New Zealand’s 1852 Constitution Act (repealed) - a rarely 
heard reference these days.  Provision for self-governing ‘Native Districts’ offers a glimpse of 
what Māori considered to be self-governing provisions within the post Tiriti colonial 
governance arrangements:3   
 

section 71 of the 1852 Constitution Act … allowed for Letters Patent to be issued for 
the creation of Native Districts in which ‘the Laws, Customs, or Usages of the 
aboriginal or native Inhabitants of New Zealand, so far as they are not repugnant to the 
general Principles of Humanity, should for the present be maintained for the 
Government of themselves, in all their Relations to and Dealings with each other’. 
There were numerous instances of Mäori petitions for the creation of Native Districts 
including the petitions directly to Queen Victoria and King George V in London by 
northern chiefs in 1882, and by the Kingitanga movement led by Kingi Täwhiao in 
1883 and Kingi Te Rata in 1913.  

 
Section 71 endured until 1986 when it was unadvisedly dropped from the updated 
Constitution Act.4 The Kotahitanga Movement, the Kingitanga, the Autaki (Tuhoe) the 
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Rātana Church are some of the nineteenth century initiatives that were all motivated by 
resistance to confiscations and self-determination provisions of Te Tiriti o Waitangi.  
Similarly pan-tribal declarations and statements for constitutional recognition of Te Tiriti o 
Waitangi as the foundation of Aotearoa New Zealand have continued unabated on into the 
Twentieth century.5  
 
What stands in the way of tino rangatiratanga governance as provided for in Article Two?  
 
We must turn to the legacy of British constitutional history the roots of which are fairly lost 
in the space and time of colonial displacement to the distant shores of colonial New 
Zealand. The forgetting of history allows us to overlook that a view of sovereignty has 
become embedded, serving imperialist purposes that has lost reference to the soil in which 
it became planted.   
  
The notion of sovereignty was preceded by hundreds of years of war, both civil war and 
wars with European countries, from which the Constitution of the UK was forged. The 
English Civil Wars of 1642-1651 were a time of political disintegration and the context of 
Thomas Hobbes publishing Leviathan (1651) – a political philosophy designed to ensure 
peace in the institution of a symbolic sovereign – a Crown. The stability Hobbes sought from 
government was to overcome ‘the state of nature’ by which ‘men’ refused subjection to law 
and order. The rights of freedom he proposed, based on rationality,  would be constrained 
by willing subjection to  a sovereign authority, who  in the end would be the arbiter capable 
of ensuring peace. For Hobbes sovereign power to be effective was absolute and indivisible.  
 
The notions of indivisible sovereignty and that no one owns water are legacies of British 
constitutional jurisprudence. They were transported to the colonies with the Constitution 
Act of 1852. Historically, non-ownership was to exempt water from enclosure under private 
property, alienation and exclusive use titles, and protect it as a common good.  
Understanding these historical purpose that was served in the formation of law enables new 
jurisprudence to be developed to suit the purposes of decolonization, context and justice.  
 
There is no need to elaborate further other than to sketch the long reach and far influence 
of this constitutional theory to the eighteenth, nineteenth and twentieth century colonial 
territories of Britain. For a Christian or monotheistic society, a crown sovereign is closely 
associated with a sovereign god, and adds coherence between state and religious 
institutions.   
 
The constitutional effectiveness of a sovereign, along with the institution of common law 
was transferred to colonial states. In New Zealand this was achieved by the 1852 
Constitution Act, and with this the common law of Britain was transported into the New 
Zealand legal system.  Sovereignty has retained a remarkable contemporaneity in distant 
lands, such as Aotearoa New Zealand, Canada, South Africa and the United States far in 
excess of the context and the conditions which gave rise to the institution of a sovereign.  
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Sovereignty became consolidated as absolute, indivisible, territorial and unlimitable.6  It 
became the instrument of sovereign rights over territories and assumed to be the premises 
of treaties between the British sovereign and colonies. As McHugh points out, this was less 
to do with an attitude to far off territories than cleaving to the representative principle for 
Parliament that underlay the Constitutional settlement that had been hard-won and 
consolidated in British political practice and thought.  
 
The main point to make here is that indivisible sovereignty subsumed aboriginal peoples as 
subjects of the British sovereign.  In the United States a different course was taken.  In the 
1830’s American Supreme Court recognised the independent status of Indian Tribes:7   
 

The tribes were recognised by the federal common law as "domestic dependent nations" 
retaining a residual sovereignty with an inherent right to self-government. [Chief 
Justice] Marshall's doctrine of tribal sovereignty was based upon wider constitutional 
predicates….. This was an American vision of sovereignty as divided, confederative, 
popular and accountable; in a word justiciable. This was a form of constitutionalism 
which the British were unable to take.  

 
Britain in the early to mid-nineteenth century was not wholly impervious to American 
constitutional practice for eventually it incorporated federalism into its imperial 
practice. But when it came in the 1850s and 1860s (in Australia, Canada, New Zealand 
and South Africa), that federalism was not conceived in the American style but in the 
pragmatism which is the hallmark of British constitutional practice. Marshall may have 
applied what was essentially, though not explicitly, a quasi-federative model to the 
Indian tribes, but that was one which was never even remotely a conceptual possibility 
for the tribes under British sovereignty. Locked in their view of unitary sovereignty, 
British officials regarded James Busby's Confederation of United Tribes 1835[22] as a 
convenient way of dealing with the northern tribes en masse - as a potentially useful 
and pragmatic, albeit compromised, device - but, unlike their officious Resident, they 
saw no constitutional possibilities or consequences in it. 8 

 
In the early years  of establishing post Te Tiriti governance, there was a series provisions for 
self governance of tribes. Native Districts were declared under section 71 of the 
Constitution Act of 1852 , for retaining and developing 

the Laws, Customs and Usages of aboriginal peoples or native inhabitants of New 
Zealand [and] they should be maintained for the Government of themselves, in all 
their Relations to and Dealings with each other, and that particular Districts should 
be set apart within which such Laws, Customs or Usages  should be so observed’ 9 

 
Debate ensued on whether self government could be interpreted to allow for making new 
laws in response to development and change. Eminent leaders of the time, including 

                                                        
- 6 P McHugh “Sovereignty this Century – Maori and the Common Law Constitution”(2000)  31(1) Victoria University of 

Wellington Law Review 187 at … 
- 7 P McHugh “Sovereignty this Century – Maori and the Common Law Constitution”(2000)  31(1) Victoria University of 

Wellington Law Review 187 at … 
- 8 P McHugh “Sovereignty this Century – Maori and the Common Law Constitution”(2000)  31(1) Victoria University of 

Wellington Law Review 187 at  ….  
- 9 Report of the Waitangi Tribunal on the Central North Island Claims Volume 1. He Maunga Rongo. 2008, at 226.  



Governor Gore Browne and Chief Justice Martin through to contemporary legal historians 
such as Professor Brookfield concur with Native Districts having domestic nation status.10 
Following on the Native District regulations Act and Native Circuit Courts Act provided for 
rununga to become official institutions of local government. Māori had no role in designing 
these provisions, and nor were they implemented on three counts: complete autonomy in 
making laws was unacceptable to Gore Browne, token funding made them unworkable, and 
requirements for individualizing Māori titles for land purchases undermined the system of 
Māori land tenure.   
 
Contention about Māori autonomy plagued the settler government. Māori were effectively 
disenfranchised because of requirements for individual land titles.  
 
The Kohimarama Conference 1860 was proposed to be a step towards self government, 
with New Institutions having legislative powers and advisory to the Assembly. By then the 
Kingitanga movement was gathering momentum, with a main agenda of halting land sales. 
Instead of recognizing the Kingitanga as an initiative for self government that gave 
expression to Te Tiriti agreements, it was seen as a threat to the sovereignty of the Crown. 
Tribes supporting the Kingitanga were not invited to the Kohimarama conference, and the 
‘New Institutions’ that were to provide for ongoing constitutional development, were 
instead a ploy to undermine the Kingitanga movement.   
 
The Kotahitanga Movement, the Kingitanga, the Autaki (Tuhoe) the Rātana Church are some 
of the nineteenth century initiatives that were all motivated by resistance to land sales and 
confiscations, and to support self determination provisions of Te Tiriti o Waitangi.  Pan-tribal 
declarations and statements for constitutional recognition of Te Tiriti as the foundation of 
Aotearoa New Zealand have continued unabated on into the Twentieth century.11 Section 
71 endured until 1986 when it was inadvisedly dropped from the updated Constitution 
Act.12  
 
The proposed waterways statute offers a gateway to constitutionalizing Te Tiriti o Waitangi. 
As rangatiratanga evolves it may take different institutional forms, some shaped by 
collaborative structures and some more autonomous, reflecting shared and overlapping 
interests, and our distinctive cultural, knowledge and governance histories.  
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