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A Waterways statute in a Te Tiriti o Waitangi framework is a step forward in jurisprudence 

in recognising two systems of law and two ontologies: the western system of common law 

and statute, and Māori customary law and associated knowledge systems. Outcomes of 

interaction between the two can be seen in the influence of Te Mana o Te Wai and 

ecosystems science.  The difference  between Te Ao Māori and western knowledge can be 

explained as follows: 1 
 

Papatūānuku, the Earth, is our Mother, and we have a duty in that relationship to protect 

and care for her. Mountains and rivers are often perceived as ancestors. This world view 

differs from a Western anthropocentric worldview which is ultimately concerned with 

human beings and human good, and legal concepts such as private property and the 

restriction of legal rights to human beings.  

 

The different legal and knowledge systems is also clear in respect of waterways where the 

Crown states that no one owns water, and that it is incapable of ownership until it is 

abstracted. Māori consistently articulate that water is a taonga governed through the authority 

of rangatiratanga. The ancestral relationship with water leads to an overriding obligation of 

guardianship of an inalienable taonga, or possession that extends across generations and 

encompasses cultural knowledge, proprietary resources and governing authority.  

 

These proposals embrace paradigms of relationship and responsibility which express 

distinctiveness, solidarity and cooperation. Recognition of mana  and of tikanga allows the 

dynamics of contested power to be superseded.  
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Underlying the tremendous advances in recognition of mana Māori over waterways there is 

an underlying dynamic of power and negotiation across a binary system in which the Crown 

retains authority from a sole sovereignty model of governance and mastery. 

 

Differences in concepts of property, ownership, relationship with the natural world leads us 

to move beyond assertions of one view of the world to a pluralistic view of title as expressed 

in legal recognition that indigenous peoples were governing their communities under their 

own laws and customs.2 The Whanganui River Report states simply custom is to be seen in 

 
1 Mai i te Maunga ki te Awa: Te Hapori o Maungatautari Freshwater Case Study commissioned by Ngāti Koroki 

Kahukura Trust, Iwi Leaders Forum (2015) at 7. 

2 Rachel Kennard “The Potential for Māori Customary Claims to Freshwater” (LLB (Hons) Dissertation, 

University of Otago, 2006) at 6. 
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its own terms, and refers to the need to avoid equating customary rights with English 

concepts.3 This need has been emphasised in a number of cases, the most well-known being 

Amodu Tijani v The Secretary, Southern Nigeria4. There the Privy Council stated: 5 

 

There is a tendency, operating at times unconsciously, to render that title [to native 

land] conceptually in terms which are appropriate only to systems which have grown 

up under English law. But this tendency has to be held in check closely…  

 

The proposed law and institutions for waterways governance brings together two systems of 

law: provision for tikanga through rangatiratanga and Crown governance, and the interaction 

between the two. Te Mātāwai, an independent statutory entity for Te Reo Māori, offers very 

interesting recognition of accountabilities to iwi, and to Māori more broadly who are also 

within Crown governance. Under the Act, Te Ture mō Te Reo Maori (2016), Te Maihi Māori 

and Te Maihi Karauna provide iwi and Crown pathways for developing and revitalising Te 

Reo Māori.6 

 

The right to culture is the main lens through which the Crown accepts Māori proposals for 

waterways, despite the main interests of iwi Māori in rights to property and governance.7 

These include Te Tiriti o Waitangi settlements relating to water and applications under the 

RMA, resulting in increased consultation and co-management.   

 

Where it has been expedient to do so, the Crown has relented and followed the property 

model, as this “has appeal to governments as it does not threaten or question configurations 

of political power” but also contains some difficulties as the property model grants exclusive 

rights. 8 
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3 Waitangi Tribunal The Whanganui River Report  (Wai 167, 1999) at 25-26. 

4 The Secretary, Southern Nigeria [1921] 2 AC 399. 

5 The Secretary, Southern Nigeria [1921] 2 AC 399 at 403; see Rachel Kennard “The Potential for Māori 

Customary Claims to Freshwater” (LLB (Hons) Dissertation, University of Otago, 2006) at 7. 

6 Māmari Stephens. To Protect and serve: Finding New Ways to Protect Te Reo Māori as Cultural Property.’ 

In Alberto Costi and Susy Frankel (eds)  Do Cultural and Property Combine to make Cultural Property?’ 

Volume XXI, 2017(rev ed/éd rév 2018) Hors Série /Special Issue. Pp 7-22, at 40.  

7 Andrew Erueti “Māori Rights to Freshwater: The Three Conceptual Models of Indigenous Rights” (2016) 24 

Waikato Law Review Taumauri 58 at 64. 

8 Andrew Erueti “Māori Rights to Freshwater: The Three Conceptual Models of Indigenous Rights” (2016) 24 

Waikato Law Review Taumauri 58 at 64. See also Appendix 3: ‘Legal Plurality and Sovereignty, and 

Solidarity Sovereignty’.  
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