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In the public trust doctrine, assets are held in the service of common good and trustees have a 

responsibility to protect them from harm. Generally, a trust is a property administered by 

trustees. A public trust has the advantage having a status beyond an exploitable resource, and 

therefore avoids the commodification often associated with the economic value of a resource, 

defined by the monetary value extracted from it.   

 

Under public trusteeship, citizens have duties along with duties of governments to account 

for its actions or approvals of a use, thus curbing adverse power dynamics and providing 

adequate ways to manage self-interest. Findings on the effects of a proposed use must be 

recorded to assure that there is no unlawful alienation or transfer for private purpose, and 

that there is no material impairment of public trust resources or uses.1 These public good 

benefits have added requirements of transparency. 

 

Fiduciary duties of Crown as Trustee 

The entry of trusteeship into legal discourse in Aotearoa through the  Wakatū case is centred 

on the fiduciary duty of the Crown as a trustee in taking over the transactions of the New 

Zealand Company with the customary owners of Te Tau Ihu o te Waka o Maui in order to 

regularise them in accordance with the system of Crown grants. This included the setting 

aside of the Tenths (15,100 acres) and the Māori pa, urupā and cultivations.2   The 

implications of the Crown’s obligations to protect pre-existing customary property rights 

raises the obligations of a fiduciary as enforceable in the courts. This is a significant shift 

from reliance on negotiation with the Crown, which, given the power differentials, are 

weighted in favour of the Crown, giving it the ability to set the terms.  

 

Karen Feint’s article looks at more detail around public law duties and the problems of the 

Crown’s equitable obligations to all members of the population, requiring it to balance 

competing interests, and thus rendering obligations unenforceable in the courts.  In Wakatū 

the Chief Justice reasoned that alienation of property by the Crown required the Crown to act 

in the interests of Māori whose property was being surrendered.3 The Crown is a fiduciary 

because Māori rights were ‘proprietary and exclusive’ and there were no competing interests. 

The Crown is a fiduciary in the nature of private law duty and owe, therefore, the obligations 

of a trust.4   

 

Public Trusteeship of Water in Hawai’i - the Waiāhole case 

 
1 Joseph Sax “The Public Trust Doctrine in Natural Resource Law: Effective Judicial Intervention”, n 56. 
2 The terms of the sale of the 151,000 acres to the New Zealand Company, less the Tenths and area of 

habitation, involved the surrender, or extinguishment of their customary title to the land. The Supreme Court 

found, in a 4 to 1 majority  decision, that the Crown owed fiduciary duties. Two Judges, including the Chief 

Justice, centred their argument on Te Tiriti o Waitangi as giving  rise to obligations to protect property rights, 

with duties in the nature of a trust.  The other Judges focused on obligations to create the reserved Tenths.  

Three judges applied the Supreme Court of Canada case Guerin v The Queen 2  in which the Crown owed a 

fiduciary duty to indigenous people in respect of the extinguishment of aboriginal title to the Crown.   
- 3 K Feint A Commentary on the Supreme Court Decision of Proprietors of Wakatū v Attorney-General (2017) 25 Waikato 

Law Review Taumauri 1 at 10. 

- 4 K Feint A Commentary on the Supreme Court Decision of Proprietors of Wakatū v Attorney-General (2017) 25 Waikato 

Law Review Taumauri 1 at 10.  



In Hawai’i the State constitution enshrines water as a public trust. Water resources were 

diverted and captured by the sugar cane industry to the detriment of water flows, ecosystem 

health and indigenous cultivation.  Indigenous Hawai’ian litigants led by Kapua Sproat 

initiated legal proceedings in the Waiāhole case, to have waters restored to their original 

courses and flows.5 In a landmark ruling in 2000, the Hawai’ian Supreme Court decided in 

their favour, citing the public trust doctrine contained in the State Constitution and in 

Hawai’ian traditions of spiritual association with water as a resource to be managed for future 

generations.  

 

The State Water Code reinforces the constitutional requirement that “[t]raditional and 

customary rights of ahupuaʻa tenants who are descendants of native Hawaiians who inhabited 

the Hawaiian Islands prior to 1778 shall not be abridged or denied….”.6  The Code sets out a 

hierarchy of with water quality as the first purpose, then meeting the needs of Indigenous 

Hawai’ians, and domestic use, with commercial use and allocation subject to meeting water 

quality standards, Indigenous interests and domestic use. These purposes are akin to those 

identified in the National Policy Statement for Freshwater Management 2020 for Aotearoa 

New Zealand. 

 

The long fight to achieve the implementation of these public trusteeship principles in Hawai’i 

continues in an environment where interests in water are highly contested.  

 

For the purpose of this discussion the duty of the Crown as a trustee with fiduciary duties 

could be applied to waterways – in regard to a Te Tiriti duty to ensure rangatiratanga, or 

where the Crown has breached requirements to consult on infrastructure such as dams, or to 

compensate customary owners. The underlying principle of the Crown’s assumption of 

sovereignty was that Māori customary property rights were unaffected.7  

 

Several lines of investigation are needed on the interface between trusteeship of water and 

customary law, aboriginal title, and the effect of trusteeship on Te Tiriti o Waitangi 

settlements, Trusteeship should not be a vehicle for extinguishing customary title or 

diminishing rangatiratanga.  A Tiriti o Waitangi Trust may elevate the statutory recognition 

of Te Tiriti and allow for rangatiratanga as pertains to iwi/hapū, and for crown interests to be 

recognised.  

 

Earth Trusteeship- Governance of the Global Commons 

 

While this research is specific to the governance of waterways, there are wider interests in 

governance of the global commons through trusteeship.  Klaus Bosselmann presents the case 

for public trusteeship of the atmosphere, oceans, and polar-regions as a framework in law for 

earth governance. Earth governance would have a global reach beyond the territorial 

boundaries of nation states. The constraint of national interests means that states fall short in 

 
- 5 Kapua Sproat and Mahina Tuteur (2019) ‘The power and potential of the public trust’. In Martin, B. Te Aho, 

L Humphries, M. ResponsAbility Greenleaf Routledge. Pp 193-217.   

- 6  State Water Code, Hawaiʻi Revised Statutes (HRS) § 174C–101(c).   

- 7 K Feint A Commentary on the Supreme Court Decision of Proprietors of Wakatū v Attorney-General (2017) 25 Waikato 

Law Review Taumauri 1 at 8.  



their responsibility for the global commons. Bosselmann states: “[t]he public trust doctrine 

says that natural commons should be held in trust as assets serve the public good”.8 

 

Earth governance envisages legal responsibility for the global commons with state, citizen 

and stakeholder parties – thus strengthening the democratic power of citizens to use 

trusteeship as a mechanism for action, such as advocating for costs and liability for damage. 

 

Vesting Options for Nationalising Waterways  

 

If there is a move in Aotearoa to nationalizing on waterways, options for vesting include 

legal personhood and public trusteeship.  

 

Deeper consideration needs to be given to the ability of public trusteeship to recognize 

customary law and title in waterways. While it has been an effective tool in addressing 

indigenous and public good interests in Hawai’i, these were more focused on matters of 

effective governance for water quality. The continuity of customary title and of 

rangatiratanga in Aotearoa are central to Te Tiriti governance as proposed in a Te Mana o Te 

Wai statute.  

 

 

 
- 8 K Bosselmann “Reclaiming the Global Commons: Towards Earth Trusteeship” in Betsan Martin, Linda Te Aho and Maria 

Humphries-Kil (eds) ResponsAbility, Law and Governance for Living Well with the Earth (Routledge Taylor and Francis 

Group, London and New York, 2019). Pp. 35-56. P. 36. 
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