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Summary 
 
I: Aotearoa New Zealand 
 
A Freshwater / Te Mana o Te Wai Commission 
 

A national governance regime is proposed, with the objective of establishing a water 
economy within a Te Tiriti o Waitangi framework.  

An overarching precautionary, or guardianship principle supports the first priority of 
upholding the mauri of waterways. The second, provision of water for domestic and 
customary uses.  Commercial use is tertiary and is permitted where mauri and human 
needs are first met. 
 

A Commission is proposed as a governance body.  LAWF also recommended a Commission 
but was not as a governance body.  
 

The scope of a Commission, as proposed in the Waitangi Tribunal Stage 2 Report on Fresh 
Water and Geothermal Resources includes establishing a registry of Māori interests, 
oversight of catchment/rohe/hapū ‘boards’, and policy implementation. It includes  
administering a fund for waterways restoration and to public education. 

 
Representation on the Commission is proposed as 50% Maori and 50% Crown interests. This 

will ensure Te Tiriti partnership is fully incorporated into water governance. 
 

Local “Wai Boards” will implement national policy with focus on local conditions and 
Māori/hapū relationship with waterways.  

 
A Statute for Water  
 

- The case for a water law has long historical lineage. Maori authority or ownership of 
water is grounded in ancestral law and affirmed in successive Waitangi Tribunal findings 
such as the Whanganui River Report (1999).  Crown's positions on sovereignty and that 
“no one owns water” stand in the way of restoring Maori authority and ownership in their 
fullness. 
 

- The Waitangi Tribunal has adopted the principle of rivers as taonga, a whole and 
indivisible entity, which contradicts the underlying principles in historic legislation which 
has vested, for example, the riverbeds in the Crown, fracturing the integrity of water 
ecosystems, and creating fragmented legal and policy regimes. 

 
Reform of Resource Management Act, ‘Essential Fresh Water’, Land and Water Forum 
 

- The Resource Management Act and successive revisions have not given sufficient 
provision for kaitiakitanga and tino rangatiratanga over freshwater;  it has failed to 
prevent pollution, the degradation in water quality and failed to protect water ecosystems.  
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The National Policy Statement provision for Maori “involvement” does not meet the 
standard of kaitiakitanga and tino rangatiratanga. 

- The requirement to balance development with environmental protections has proved to be 
inadequate in enforcing a coherent national regime and stopping degradation.   The RMA 
has enabled economic development to proceed in a vacuum of clarity of environmental 
limits. 

 
- The ‘Review of the Resource Management Act’ recommends a Tikanga Commission 

that would have a watchdog and review role, sitting alongside a Futures Commission to 
provide oversight and advice under a new statutory framework.  The present 
recommendation is to establish a Water Commission that will embrace both functions 
with Maori/Crown representation to give effect to tino rangatiratanga. 
 

- Essential Freshwater: Policy for no further degradation and integration of Three 
Waters’  
Kahui Wai Māori, Freshwater Leader’s Group, Science, Technical Advisory 
Group (to insert) 

 
Kāhui Wai Māori (KWM) is the Māori Freshwater Forum advisory group to the 
Essential Freshwater Taskforce. Te Tiriti o Waitangi upholds Te Mana o te Wai and is 
the foundation for the relationship between the Crown and Mӓori and all New 
Zealanders. Section 8 of the RMA should be amended to replace the current limited 
points of input and collaboration for iwi/hapü. Provisions should be made so that 
iwi/hapü are properly resourced to co-govern freshwater management  
 
Obligations to guide all activities are as follows: 
• An urgent process be put in place between iwi/hapü and the Crown to resolve issues 

around customary title, to be completed within a 3 year period.  
• Establish Te Mana o Te Wai Commission -an independent national regulatory body.  
• Design and implement a user-pays system for freshwater use including recognition 

of ahi kӓ by Mӓori landowners.  
• Amend section 36 of the RMA to enable local authorities to charge for consumptive 

water uses to fund sustainable regional/catchment level restoration investments.  
• No grandparenting and no perpetual rights to water allocations 
• Declare an immediate 10-year moratorium on further water takes and land 

conversion which would increase discharges to water. Such a moratorium may be 
inserted into the RMA. 

• That Mӓori values and mӓtauranga Mӓori be incorporated into the NPS-FM and a 
National Freshwater Science Strategy to inform freshwater management and 
monitoring. 

• Insert Mahinga kai as a compulsory value in the National Objectives Framework.  
• The Report emphasises that the recommendations of KWM be implemented 

simultaneously and in their entirety in order to fully restore Te Mana o te Wai  

Caveats/comments  
• KWM responses to Essential Freshwater Policy documents issues by MfE highlight 

that their recommendations have not been adopted in their entirety and is therefore 
unlikely to achieve the restoration of Te Mana o te Wai  
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• Under the proposed Essential Freshwater Work Programme, they can only continue 
to work in a consultative context - this is not the co-governance approach that they 
recommended to MfE.  

• The report does not provide detail on appropriate mechanisms for resolving conflict 
which is likely to arise from such fundamental freshwater legislation reform.  

The Freshwater Leaders Group (FLG) is represented by the primary sector, environmental 
NGOs, community members and have common members with Kahui Wai Māori, Science and 
Technical Advisory Group and the Primary Sector Council. The FLG aims to have consensus 
over its findings wherever possible and where there are differing views, these are stated in the 
report.  
In its July 2019 report, the FLG unanimously gives its support to the objectives in Essential 
Freshwater and wants action to restore freshwater system health within one generation, take 
immediate steps towards its further degradation and achieve a fair and efficient water allocation 
system. Restoring Te Mana o te Wai, a precautionary approach and the health of waterbodies is 
first priority, providing for essential human needs, such as drinking water, second.  

Key recommendations – Long Term  
Establish a Freshwater 
Commission, a central 
government agency for better 
implementation of freshwater 
management. This commission 
needs to take into account and 
institutional changes emerging 
from the Three Waters Review and 
advice of Kahui Wai Mӓori.  
 
Recommendations for the role of 
this agency include: 
Amend the RMA to establish 
more efficient planning 
processes.  
 
Ensure that freshwater policy is 
well aligned with climate 
change policy and takes into 
account changes in water availability and the economy over time.  
 
Greater use of existing ministerial powers to drive faster change by regional councils to 
improve freshwater management. This includes using existing instruments such as ligitation for 
councils who are currently non-compliant or behind on plan change processes under the NPS-FM.  
 
Develop a more comprehensive set of scientifically robust definitions for freshwater ecosystem 
health attributes in the NPS-FM (refer to recommendations from the Freshwater Science and 
Technical Advisory Group) 
 
Grandparenting of current water use and discharge allocations not supported by the FLG  

 
Key Recommendations – Short/Medium Term  
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• Due to the time-consuming nature of natural resource law reform, there is an urgent need to 
identify at-risk catchments and act on protecting them from irreversible damage. The 
FLG believes that MfE has already developed a sound methodology for doing this.  

• Similarly, the following actions are urgently required before new regional plans are due 
to be implemented: 

§ A National Environmental Standard (NES) to control poor 
agricultural practices such as nitrogen leaching, unmitigated land use 
change and intensification and stock in waterways. 

§ Improvements to the NES for Plantation Forestry to stop poor practices 
causing excessive sediment discharge.  

§ A complete halt to the loss of wetlands  
• The NPS-FM should require councils to have specific dates to achieve limits by, which 

must be nationally approved and not just regionally determined. This is likely to be most 
meaningful when determined at a catchment level.  

• A quantitative assessment of the potential impacts of the recommendations is considered 
essential by the FLG  

 
Land and Water Forum - insert 
 
Discriminatory effects on Māori 
 

- The embedded principle of “non-ownership of water” in current legislation and 
government decision-making means that effectively Māori interests are prevented or 
deferred.  This influenced the Mighty River Power Case in the Supreme Court, when the 
NZ Maori Council challenged the government’s intention to sell 49% shares for a Mixed 
Ownership Model of corporate governance. The issue was that this would hamper the 
crown’s ability to recognize Māori rights and interests in water. In this case compensation 
could not be agreed to as this would be tantamount to a concession of ownership.  Thus 
governance guarantees in the Treaty are constantly deferred. 

 
- Economic interests remain paramount because environmental law embodies the 

presumption that economic activity provides a net social benefit to all.  The regime of a 
neoliberal economy  externalizes environmental impacts, and delegates ecological 
considerations to a second tier status.  Current laws are therefore at odds with the concept 
of sustainability. 
 

- The regime of fragmentation of rivers into beds, banks, air above the rivers and water 
column over-rides tikanga, and an ecological view of the river and its surrounds as an 
entirety, as a living whole. 

 
Co-governance models: Waikato River Authority and Te Awa Tupua: legal personality 
 

- Waikato River Authority – is the custodian for the vision and strategy to achieve health 
of  the Waikato River. The co-governance model includes representation of the five iwi 
through which the river flows, and Crown appointed members include territorial authority 
representatives. The kaupapa is for integrated and holistic management, including funds  
for the rehabilitation of the river.  

 
- The Te Awa Tupua Act 2017 gives the Whanganui River recognition as an ancestor and 
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as an integrated living whole which flows from mountains to sea, with all interests in the 
river to have regard to its wellbeing.  The Act provides for an active custodial 
management structure for the river which includes all interests: human, environmental 
and economic. 

 
Responsibility:  jurisprudence for living well with the Earth 
 

• English law provides for “limited liability” for economic interests which distances 
corporate interests from the impact of their activities on the ecology and on people. 

 
• The concept of “Responsability” fuses law and governance with a new framework for 

accountability. “Rights” are applied in neoliberal societies to environmental law without 
corresponding notions of responsibility or duty.   This shifts the paradigm away from the 
current externalisation of impacts, to the users of resources taking responsibility. 

 
• Responsability is defined as a higher form of ethics and order because it requires an 

account of effects on others and the benefit to the community as a whole from economic 
activity, and carries obligations to ancestors, which is central to the relational dynamics 
of indigenous and traditional societies. 

• Therefore the most effective resolution lies in providing for  plurality in law with 
recognition of both Western and indigenous law, where resolutions for public policy are 
generated through full regard for the respective interests of parties and for common good.  
This notion of ownership and responsibility can be applied in the Aotearoa New Zealand 
setting to the framework of dual governance systems as provided for in Te Tiriti o 
Waitangi. 

 
Native Title, Traditional Ownership 
 

- The recognition of Native Title rights is defined through evidence produced for litigation 
or by governmental determination. The concession of “native title” does not allow for  
the complex matrix of law, custom, social organization, land tenure and boundary setting 
in indigenous societies.  Native title as recognized at common law sits within the 
sovereignty of the crown.  This interpretation needs to be verified for New Zealand,  and 
for its significance for the purposes of this research. 

 
II.  Comparative Studies 
 
Principles of Water Law 
 

• A water statute should provide for philosophical values, purpose for water conservation 
and use, and national guidance. 

 
• Equity and rights are themes for distributive justice and fair entitlements to water 

resources, which include customary rights. 
 

• The South Africa Water Act is a useful case study which has the purpose of recovery 
from discriminatory laws which have prevented equitable access to water resources. 
There is an emphasis on equity of access in the Act. 

 
• In Australia, the 1989 Water Act represented a new approach with environmental 
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protection objectives and integration of ground and surface water, while protecting 
existing private rights to water, but no pathway to resolve competing interests of 
consumptive and environmental uses. Water is held to be an indivisible public trust, 
administered by the state and federal governments. 

 
• Australia established a National Water Commission which provided an independent voice 

that gave much-needed transparency to the water reform process and arbitration between 
the States and Commonwealth.  The water reform process was initiated in 2004.  

 
• New Zealand urgently needs a Freshwater Commission to be established as a stand-

alone entity focused on assisting regional councils to implement the reforms by providing 
scientific advice, support funding, and plan-making advice. 

 
• Costa Rica has a system of governance based on a Constitution which establishes the 

right of all citizens to a healthy and ecologically balanced environment. All citizens to 
claim reparations for environmental damage. The right of citizens is defined not as 
individual rights but as a “diffuse interest”.  Private interests have certain duties, 
obligations and benefits. 

 
 
III Further matters of governance 
 
Ecosystem Services 
 

• In Aotearoa, the overall legacy of inequality includes a profile of the persistent and 
disproportionate disadvantage of Indigenous peoples. The logic of externalities is 
extended to indigenous peoples and also to the parallel crisis of biodiversity loss and 
degraded rivers, that comes directly from intensified agricultural development.  An ethics 
of responsability requires law that places the present neoliberal transactional system 
alongside integration of human and ecological needs. 

 
  
Governance and Law: with an account of ecosystems  
 

• This requires participatory processes so that the knowledge and perspectives of different 
actors are reflected in law and policy.  Governance benefits from a stable legal 
framework to provide mandatory guidance and to support policy, which in turn requires 
the interplay of central government, local government, private sector, non-government 
organizations and civil society based on rules established in statute and customary law. 
Regulation, planning and environmental assessments are the instruments by which this is 
achieved. 
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Literature Review – Waterways Governance and Commission 
 
                                                        Contents 
Introduction 
 
Part One. Aotearoa New Zealand 

Water statute establishing a Te Tiriti model of Fresh water governance  
Te Mana o Te Wai Commission 

Context: 
Historical legislation 
RMA and provisions for Māori 
Exclusion of Māori from RMA process  

Māori Responses 
Introduction of Te Mana o Te Wai and Mana Whakahono a Rohe 
Wai 2358, Treaty and claims in respect of rivers and waterways, Waikato River, 

Whanganui etc 
Discriminatory effects on Māori 

 Supreme Court – Mighty River Power 
Co-governance models:  
Waikato River Authority – lessons for a National Commission  
Legal Personality, Te Awa Tupua 

Responsibility in jurisprudence 
 Paradigm of accountability  
 Hawai’i and Public Trust 
Native Title, Traditional Authority and Ownership 
 
Part Two Comparative Study 

Principles of Water Law 
South Africa 
Australia 
Comments on South Africa and Australia 
Australian Water Commission 
Costa Rica 

 
Part Three – Further matters of governance  

Ecosystem Services 
Governance and Law – with an account of ecosystems 

 
 
INTRODUCTION 
 
This Literature Review on Freshwater Governance encompasses considerations of a  
Waterways Commission  in the context of the legacy of historical legislation and current 
policy. The establishment of a Commission is a feature of the governance proposals for 
freshwater in the Waitangi Tribunal Freshwater Report. A domain specific water law is also 
considered although this is not the main feature of the Waitangi Tribunal recommendations.   
 
A water statute is more controversial than the proposal for a Commission. Far-reaching	
prospects	 for	 Water	 Law	 go	 beyond	 the	 reform	 agenda	 of	 policy.	 They	 foresee	 the	
introduction	of	Te	Tiriti	o	Waitangi	framework	for	law	with	recognition	of	Māori	law	and	
traditional	 ownership.	 	 Water	 law	 could	 introduce	 a	 precautionary	 principle	 with	 a	
paradigm	of	responsibility	for	ecosystem	health.	A	system	for	allocation	would	therefore	
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be	shaped	by	criteria	such	as	 iwi/hapū	relationships	with	water,	ecosystem	health,	and	
ecosystem	valuation	for	the	water	economy.	 
  
There are multiple intersecting lines of inquiry in play for fresh water. Part 1 of the literature 
review begins with an outline of a Commission as sketched in the Waitangi Tribunal 
Freshwater and Geothermal Resources claim evidence. Taking the metaphor of the multiple 
flows of a braided river we sketch key areas of historic legislation, the RMA and the impetus 
of the Waitangi Tribunal Claim with the proposed sale of the State Owned Enterprise sale of 
49% shares in Mighty River power.  Current policy follows from these.  
 
A comprehensive review of Treaty of Waitangi Settlement legislation  is out of scope for this 
research, although it is  informed by the innovative provisions of the settlements.  The 
Waikato-Tainui (Waikato River) Settlements Act 2009 will be a source of guidance since the 
Waikato River Authority has many components of a proposed Commission.     
 
Several international jurisdictions have water statutes and commissions, or their equivalent, 
and it is informative to see the purpose of these statutes and the scope of their provisions as a 
potential guide for New Zealand. Part 2 reviews aspects of water law in South Africa, Australia 
and Costa Rica. While these jurisdictions are in some respects profoundly different in some 
cases there are strong affinities and lessons to be learnt in terms of commission structures and 
the tensions between protection and development, provisions for ‘environmental water’ and 
‘rights of nature’ and anti-discriminatory provisions in law.  
 
The background to proposals for a new governance regime is illustrated by historic legislation 
for the governance of water in New Zealand.  We find that the legislation for water systems 
separated the various resource components such as bed, banks, water column, estuaries and 
wetlands, fracturing  away an integrated view of the water ecosystem.  This corresponds with 
policy responses to the government agenda and prevailing economic interests of the day. These 
legal regimes are characterized by non-compliance with the Treaty of Waitangi. The Resource 
Management Act (1991) began to bring recognition of the Treaty and Māori interests into 
environmental legislation.  The current reforms through Essential Freshwater are designed to 
address freshwater quality, and to take account of ‘three waters’ - drinking water, waste water 
and storm water.  
 
The literature review for this research goes beyond the scope of Essential Freshwater, seeking 
to inform governance matters for a commission and a water law, and to investigate the notion 
of Māori rights and interests and address Māori proprietary interests, and consider options for 
allocation. These three topics are treated under separate literature reviews.   
 
The wider context for governance of waterways needs to include reference to climate change. 
The dramatic events and interventions for COVID-19 have brought to light a remarkable 
constellation of climate responsible proposals for a ‘green recovery’. Investment in ecosystem 
health and freshwater are a feature of these1.   A separate review of considerations  of 

                                                
1

-     Mike Joy, 9 April 2020 ‘A New New Zealand’  https://bff.org.nz/2020/04/09/newnz/
-   Dame Anne Salmond, 2 April 2020 ‘A Better Way’ 

https://www.stuff.co.nz/national/health/coronavirus/120738955/dame-anne-salmond-a-better-way-
to-kickstart-the-economy 

-  Tom Kay, 17 April 2020. The Guardian Opinion.  
https://www.theguardian.com/environment/commentisfree/2020/apr/17/by-failing-to-protect-our-
water-we-have-failed-everything-new-zealanders-value 
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governance and climate change and waterways will inform our overall proposals for climate 
responsible water governance, including grappling with the inadequacy of market rationality 
for decarbonizing the economy to meet a climate change goal of net zero emissions by 2050 . 
 
PART I – AOTEAROA NEW ZEALAND 
 
A Freshwater / Te Mana o Te Wai Commission 
 
A new governance regime with a commission, possibly supported by domain specific water 
legislation is to provide a national framework with regional implementation which incorporates 
the Māori and hapū relationship with water.  It envisages a water economy which supports the 
primary goal of ecosystem health of water, while also accounting for commercial interests, use 
and pollution. The proposed framework is of a different order to the RMA. Rather than 
sustainable development as the organizing principle, a new law is designed with the 
precautionary principle at its heart. The governance of freshwater would take a new direction 
with specific purposes of protection, provisions for equity of access and resource distribution 
designed to correct the system which overrides Māori interests. This is an order in which the 
intrinsic values and economic resource benefits are managed through concepts of mana and 
mauri. A payment system is to be examined, to support funding to incentivise restoration and 
enable public education. 
 
A national waterways commission is the centerpiece for the water governance structure, with 
representation of iwi and the Crown providing shared authority through this body. As outlined 
to the Waitangi Tribunal, representation should be fifty percent Māori and fifty percent Crown. 
The commission would provide national direction and grant allocations with call-in powers for 
consent applications at catchment levels. It would administer funds for restoration and for 
Māori economic development to compensate hapū that are unable to access water resource 
allocations, and also have an education role.2  The role would be to  

“act in partnership to ensure that Treaty principles and Māori values, rights, and 
interests are fully incorporated in freshwater policy and management.”3  
 

The Commission would fill the gap as  
“there is no independent national body to oversee the system, monitor 
performance, develop policy, and conduct research on a national scale.”4 

  
                                                                                                                                            

-  Michael Pringle and Betsan Martin, 11 April 2020. Time for Planetary Health Essay on COVID 
recovery. 

 http://www.response.org.nz/wp-content/uploads/2020/04/Overview-Essay-Time-for-Planetary-
Health-for-Human-Health-11April20-1.pdf 

2
 �  A commission was one of the early recommendations of the Land and Water Forum, although it 

was not conceived as a governance structure for new water legislation: Land and Water Forum 
(2018), ‘Advice on Improving Water Quality: Preventing Degradation and Addressing Sediment and 
Nitrogen’,  www.landandwater.org.nz/Site/Resources.aspx.    

3
 � At 559. 

4
 � At 558. 
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Regional and rohe5 catchment-based ‘Wai Boards’6 would implement national policy with 
specialist guidance on local and contextual regulation on water, land use and protection. ‘Wai 
Boards’ would sit outside regional councils, which would be required to consult with the ‘Wai 
Boards’. These could be hapū led, by hapū that have interests in waterbodies and would also 
involve those with other interests in the waters.  
 
Establishing rights and interests could be complex, and require a mana whenua consensual 
process as far as possible. Contestation over hapū interests in rohe or across rohe would be 
referred to a dispute resolution procedure, and ultimately may have to be settled in the Māori 
Land Court.  A registry of Māori rights and interests in catchments would be prepared to 
support resolution of Māori rights and interests. The ‘wai councils’ would have a role of 
information-gathering on water quality, allocation and data for public use.  Furthermore an 
education role would enable these councils to contribute to community interest and knowledge, 
and thus bring a further dimension to their responsibilities for ensuring the mauri of water.  
  
An overarching precautionary and guardianship approach is protective of the biophysical limits 
and regenerative capacity of the water ecosystem. 7 Principles guiding the legislation would 
include tikanga and matāuranga Māori. A hierarchy of purposes gives priority to upholding the 
mauri of the waterways and, if that were adversely affected, the power to restrict use. The 
second priority would be to provide water for domestic and customary uses, including water 
for marae or papakāinga. Commercial use then follows on and is constrained by the priorities 
of mauri and human needs.  
  
This hierarchical framework sets out the basis of a paradigm shift in water governance. The 
law is designed to express Crown governance and tino rangatiratanga8, as envisaged in Te 
Tiriti o Waitangi. While Treaty settlements inspire unprecedented innovation in advancing 
Māori interests in water and resource management, these are specific to individual iwi and are 
derived from the need to redress grievances through restitution and compensation. Although 
they provide a new basis for iwi self-governance and enterprise, they only partially restore 
property and assets that originally spanned the land, waters and seas of Aotearoa.  
 
The Case for a Water Statute 
 
The case for a new water law has a long lineage. It is sourced in the evidence of Waitangi 
Tribunal hearings in respect of rivers,9 and Treaty Settlement legislation. The Whanganui 
                                                
5

 � Rohe- area or district pertaining to the traditional occupiers or owners of the land 
6

 � The name ‘Wai Boards’ is only used to distinguish them from other local government or 
management council. In the original proposal to the Waitangi Tribunal they are referred to as 
Catchment Boards in the original document, but should not be confused with the earlier system 
Catchment Boards.   

7
 � New Zealand Māori Council Closing Submissions in reply.  Wai 2358 #3.3.52. 22 February 2019.  

8
 � Tino rangatiratanga - governing authority 

9
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report10 documents the centrality of the river to iwi living along the river’s reaches. The river 
is the means of transport, livelihood, tradition and identity, and it defines systems of authority 
and access by Te Atihaunui a Paparangi and associated iwi. Most eloquently, the report 
elaborates the system of rangatiratanga as a highly integrated system for the use, protection, 
access and limits to use of land and rivers and their associated resources. This system has been 
undermined and broken through the regime of land alienations and Crown governance which, 
most notably through legislation to regulate different aspects of resource interests.  
 
The Whanganui River Report documents a clear system of authority over the river, it also 
substantiates authority as equivalent to ownership. The concept of Māori ownership of 
freshwater was introduced into the public arena during the first stage of the Waitangi Tribunal 
Fresh Water and Geothermal Resources Claim in 2012,11 yet the grounds for this view were 
laid over the series of river claims mentioned above, in particular the Waikato-Tainui Raupatu 
Claims (Waikato River) Settlement Act (2009) and the Ngāi Tahu Claims Settlement Act 1998. 
In its rebuttal of Māori interests, the Crown’s position that ‘no one owns water’, the 
assumption of water as a commons, is based on a weakly founded precedent in English 
common law,12 which leaps over Te Tiriti o Waitangi guarantees.  
 
 
Historical Legislation 
 
In order to address the governance issues of the Resource Management Act 1991 (RMA), 
specifically in respect of its non-compliance with the Treaty of Waitangi, there are points to 
make on legislation prior to 1991, giving a broad illustration of how a fragmentary regime was 
developed.  
 
As a starting point, the Coal Mines Act 1903 vested all the beds of navigable rivers in the 
Crown, without consulting Māori or gaining their consent.  Section 14 of the Coal Mines 
Amendment Act stated that the beds of navigable rivers ‘shall remain and be deemed always to 
have been vested in the Crown’.13 The beds of rivers were then vested in s 21(1) of the Water 
and Soil Conservation Act 1967, which vested the sole right to dam, divert, take, or use the 
water, and to discharge into water, in the Crown. The 1967 Act also established a freshwater 
management regime in which the Crown’s ‘sole right’ was delegated to regional water boards, 
supervised by a set of national bodies. This regime was subsequently transformed into the 
current law and freshwater management system in 1991 when the RMA was enacted, but the 
                                                                                                                                            

 � Rangitikei ki Rangipo Inquiry (Wai 2180), Whanganui River Inquiry (Wai 167), The National 
Freshwater and Geothermal Claim (Wai 2358), Kaituna River (Wai 4), and Motonui-Waitara River 
claim (Wai 6), Manukau Claim (Wai 8), Mohaka River (Wai 119), Rangitaiki and Wheao Rivers 
(Wai 212). 

10
 � Waitangi Tribunal (1999), The Whanganui River Report, Wai 167, Wellington: GP Publications. 

11
 � Waitangi Tribunal (2012), The Stage 1 Report on the National Freshwater and Geothermal 

Resources Claim, Wai 2358. 
12

 � Anne Salmond (2019) ‘Rivers as Ancestors and other Realities.’ Pp. 183-192. In  Betsan Martin, 
Linda Te Aho, Maria Humphries-Kil (eds) ResponsAbility: Law and Governance for Living well 
with the Earth. Routledge Taylor and Francis Group, NY.  P. 185 and endnote 15.  

13
 � (Section 14.82) (Waitangi Tribunal, Te Urewera, V.7 pp 3355–3371). 
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vesting of the sole right in the Crown was preserved in the new Act. In preparing the Water 
and Soil Conservation Act there was no mention of the Treaty nor of Treaty obligations.  
 
The sole right to use water was vested in the Crown, thus in avoiding ownership issues the 
decision was made that these rights could be delegated to Regional Water Boards. The 
question then arose as to whether such vesting was enough to over-ride Māori customary 
property rights in rivers. According to the doctrine of native title, such extinguishment requires 
a clear and plain statement of extinguishment, with agreement of Māori owners or interest 
bearers. Giving evidence to the Tribunal Jacinta Ruru said:14 
 

To reiterate in conclusion, it is not possible for statute law to supersede the common law 
doctrine of native title without clear and plain legislation to that effect. 

 
The contrasting customary approach of the tangata whenua’s view of rivers being an 
undivided whole was brought into the scope of the law in 1994 in Te Runanganui o te Ika 
Whenua Inc Society v Attorney-General [1994] where the Court of Appeal said:15   
 

The Waitangi Tribunal have adopted the concept of a river as being taonga. One expression of 
the concept is ‘a whole and indivisible entity, not separated into bed, banks and waters’. The 
vesting of the beds of navigable rivers in the Crown provided for by the Coal-mines Act 
Amendment 1903 and succeeding legislation may not be sufficiently explicit to override or 
dispose of that concept. 
 

This has been revisited in Paki and Paki with the Supreme Court confirming that the concept 
of indivisibility of the various attributes of a river system is still open to clarification.16  
(We use the concept of indivisibility in this specific sense, mindful that the argument in Paki v 
Paki was to challenge the assignation that navigability applied to a whole river. Paki 
challenged this on the basis that a river wasn’t navigable in Pouakani territory …so this is 
using divisibility in a different sense).   
 
Resource Management Act and Māori Interests 
 
The purpose of the RMA, as stated in s 5, ‘is to promote the sustainable management of natural 
and physical resources’, ‘sustainable management’ being defined as providing ‘for their social, 
economic, and cultural well-being’. There are two main directions of concern with the RMA:  

- The failure of the RMA to stop the decline of fresh water quality and protecting 
the health of waterways and their ecosystems; and  

- The weak provisions for Te Tiriti principles and the interests of Māori, and failure 
to give effect to Te Tiriti o Waitangi.  

 
The key issues are as follows:  

- Weakness of the Treaty provisions in the RMA;  
- The Part 2 hierarchy of matters;  

                                                
14

 � (Jacinta Ruru, answers to questions in writing, [September 2018] (paper 3.2.275(a)), p [4]. See 
also J Ruru, The Legal Voice of Māori in Freshwater Governance: A Literature A Literature Review 
(Landcare Research New Zealand Ltd 2009) (doc A74), pp 82_89) 

15
 � Te Runanganui o Te Ika Whenua Inc Society v Attorney-General [1994]2 NZLR 20 (CA). 26–27 
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- The RMA does not provide adequately for tino rangatiratanga and the 
kaitiakitanga of iwi and hapū over their freshwater taonga; 

- Provision for councils to transfer functions and powers to iwi under s 33 of the 
Act have never been used since 1991. There are no incentives and no compulsion 
for councils to transfer powers to iwi; 

- Iwi management plans are not given sufficient legal weight; 
- There is no clarification that delegated powers to regional councils come with 

Treaty of Waitangi requirements and this would be amended with a statement that 
the duties imposed on the Crown in respect of the Treaty of Waitangi are imposed 
on all persons exercising powers and functions under the Act. (Wai 2358 : xx); 

- The ability of Māori and hapū to participate in RMA processes is severely 
curtailed by under-resourcing; 

- There is no recognition of tino rangatiratanga and kaitiakitanga of iwi and hapū 
over their freshwater taonga; 

- Some Treaty Settlements provide for co-management and engagement with 
arrangements specific to their Iwi settlements. However, these are not available to 
all Iwi so there is discrepancy across the country as to Iwi arrangements;  

- Māori proprietary rights in freshwater taonga are not recognized by the Crown;  
- Māori are prevented from access to allocations for use and discharge of water 

because the first-in-first served system excludes new entrants in over allocated 
catchments; and 

- The degrading state of freshwater has been identified since 2003, showing a 
failure by the Crown to protect freshwater taonga, in particular the Fresh Start to 
Fresh water’ and Next Steps to Fresh Water’ have failed to deliver restoration of 
water quality or to rectify the issues of equity of access to water resources, 
participation and governance interests. (Wai 2358: xxi) 

-  
The National Policy Statement requires councils to ‘involve’ Māori in freshwater management 
as provided for in the RMA;17 this does not meet the Te Tiriti standard of rangatiratanga 
authority /governance level role in freshwater decision-making. Although the Crown and the 
Iwi Leaders Group worked intensively to co-design reform options in 2015–16, the outcomes 
were disappointing in Te Tiriti terms. This was mainly because the Crown did not make 
decisions in partnership but reserved all decision-making to itself. The Crown’s bottom lines, 
including ‘no one owns water’ and ‘no generic share for iwi’, meant that the Crown and Iwi 
Leaders Group did not reach agreement on allocation reforms.18 
 
Te Mana o te Wai was introduced by Iwi leaders to give priority to the health of freshwater 
bodies.19 Te Mana o te Wai is also a vehicle for wider community as well as Māori values in 
respect of healthy water bodies. However, the operating provisions of Te Mana o Te Wai are 
weak and not included in the national objectives framework. Te Mana Whakahono a Rohe was 
introduced in 2017 to improve Iwi-Council relationships and involvement in consultation and 
plan-making. However, the provisions of Te Mana Whakahoho a Rohe are not a requirement. 
It is not necessary to analyse these initiatives further because the Essential Freshwater 
programme introduced in 2019 strengthens these particular frameworks and brings much 
stronger resolve to address water quality. We consider key points of the current reforms below.  

                                                
17
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 �  Wai 2358 Ch. 6.  
19
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New Zealand’s environmental and conservation legislation has been developed in a neoliberal 
economic setting in which economic advantage are weighed against environmental values. As 
early as 1981 and as recently as 2017, the OECD Environmental Review identified the lack of 
national-level strategic planning. Since the introduction of the RMA in 1991, the weighting in 
favour of the economy has been documented via several studies. In reviewing the outcomes of 
the regime and the many reports on its functions, including the Land and Water Forum 
(LAWF) reports, Waitangi Tribunal claims, Iwi Leaders Forum documents and other literature, 
there is an underlying binary between economic development and environmental values.20 The 
requirement to balance development with environmental protections has proved to be 
inadequate in enforcing a coherent national regime and stopping degradation.  
 
As noted in the Waitangi Tribunal 2358 claim:21  

 
Previous Tribunal reports have found that a balancing exercise was widely applied under the 
RMA, which allowed Māori interests to be balanced out altogether in many RMA decisions. 
Māori have been significantly prejudiced as a result. Professor Jacinta Ruru, David Alexander, 
and other claimant witnesses confirmed that Māori interests have also been balanced away in 
freshwater management decisions during the period under review in chapter 2.  

 
Provisions in the RMA for the Treaty of Waitangi and public access are further sources of 
conflict. Part 2, s 8 directs ‘all persons’ to take account of the principles of the Treaty in 
‘managing the use, development, and protection of natural and physical resources’. In s 6 
Māori interests are provided for as:  

- (e) the relationship of Maori and their culture and traditions with their ancestral 
lands, water, sites, waahi tapu, and other taonga; and 

- (g) the protection of protected customary rights.  
 
At the same time s 6(d) provides for ‘the maintenance and enhancement of public access to and 
along the coastal marine area, lakes, and rivers’. However, there is no clarity about different 
cultural values, nor a Treaty framework to address such differences. 
 
EDS and Forest and Bird studies have identified failure of implementation of the RMA at the 
regional council level.22 Inadequate resources and capacity, along with inadequate monitoring, 
contribute to poor implementation. Catherine Knight’s historical analysis of environmental 
legislation identifies many issues that undermine the effectiveness of what is, to all intents and 
purposes, legislation intended for integrative policy and sustainable development.23  
 

                                                
20

 � Betsan Martin ‘Water Law: a new statute for a new standard of mauri for fresh water’. Policy 
Quarterly Vol 15, Issue 3, August 2019. P 55-61.  

21
 �  Wai 2358 Ch 7.2.2 p.525.   

22
 � Marie Brown (2016), ‘Last Line of Defence’, Policy Quarterly 13(2), 36–40. Forest and Bird 

(2018) ‘Cleaning up: fixing compliance, monitoring and enforcement in the dairy sector,’ 
www.forestandbird.org.nz/resources/major-report-highlights-failure-councils-protect-environment-
dairying 

23
 � Catherine Knight (2018), Beyond Manapouri: Fifty Years of Environmental Politics in New 

Zealand, Christchurch: Canterbury University Press. 



 15 

Linda Te Aho,24  Mike Joy,25 and Catherine Knight26 have identified ways in which the RMA 
has been interpreted to enable economic development to proceed in the vacuum of clarity about 
environmental limits. The National Policy Statement for Freshwater Management and 
provisions for the management of point-source discharges were added in response to pressures 
to address the need for national direction.27 In the wake of land-use changes away from 
forestry towards intensified dairy and investment in irrigation, the added impacts of abstraction 
and diffuse discharges from run-off and leaching and lags in the system emerged.28 The issue 
of cumulative impacts and lags are intensifying freshwater degradation.  
 
Overall the RMA direction to balance development with environmental protection offers 
equivocal and contestable guidance that has not been sufficient for coherent national direction 
nor to stop degradation. Tensions in the RMA with regard to Māori relationship with water 
have led to tangata whenua urging recognition for health and wellbeing of water, as an entry 
point for challenging the water regime that is allowing degradation.  As a result, Te Mana o Te 
Wai was included in the 2017 National Policy Statement for Freshwater Management.29  
 
In 2017 Mana Whakahono a Rohe for iwi participation was added to the RMA to provide an 
arrangement between regional councils and iwi authorities for working together under the Act, 
including how tangata whenua will be involved in decision-making processes.30 These 
additions come from long-held Māori concern about the decline of water quality and exclusion 
from regional council processes. This is shown in the evidence to the Wai 2358 freshwater 
claim where the Ministry for the Environment was questioned about the increase in nitrates, 
decrease in invertebrates and low engagement of Māori in various regions.31 Safeguards and 
better provisions for Māori/ iwi engagement, including through water conservation orders, 
have been implemented in an ad hoc manner through amendments of the RMA in response to 
emerging crises.32 New policy agendas for freshwater were released at the end of 2018 when 
the Ministry for Environment released Essential Freshwater and Shared Interests in Fresh 
Water,33 and established the Freshwater Leaders Group, the Science Advisory Group and 
Kahui Wai Māori with specific agendas.34  
 

                                                
24  Linda Te Aho (2018), ‘Te Mana o te Wai: an Indigenous perspective on rivers and river management,’ 

Wiley,  Special Issue paper.  
25  Mike Joy (2015), Polluted Inheritance, Wellington: Bridget Williams Books; (2018); (2018) Mountains 

to Sea, p.16. 
26  Catherine Knight (2018). 
27  Te Aho (2018), ‘Te Mana o te Wai’. 
28  Knight. (2018), Beyond Manapouri, pp 123–24 fn 10, 
29  Te Aho (2018), Te Mana o te Wai. 
30

 � Subpart 2, s. 58L. 
31

 � Sheree De Malmanche, (Nov. 2018) Brief of Evidence Waitangi Tribunal Freshwater Claim, 
Second hearing. Wai 2358. 

32
 � Knight (2018) and Greg Severinsen and Raewyn Peart (2019) Reform of the Resource 

Management System. The Next Generation. Synthesis Report and Next Steps. Environmental 
Defence Society.  

33
 � 85 

34
 � Freshwater encompasses rivers and estuaries, underground water including springs, wetlands, 

aquifers geothermal, and ‘three waters’: drinking water, stormwater, wastewater.   
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We note that policy for equitable access for iwi/Māori through development of underdeveloped 
land has potential advantage for those with such lands. However, this is not an equity policy 
because many iwi are without such lands, due to historical confiscation and alienation. The 
Land and Water Forum (LAWF) in their reports have acknowledged the need for recognition 
of Te Tiriti o Waitangi in water reform in the interests of certainty and investment, and in the 
context of improving water quality, preventing degradation and addressing sediment and 
nitrogen (Land and Water Forum 2018). 
 
Reform of the RMA 

It is widely acknowledged that the resource management system needs reform and the 
Synthesis Report by Greg Severinsen35 advances seven core roles that the system as a whole 
needs in order to perform, one of them being protecting and respecting the interest of Māori 
and giving effect to the principles of the Treaty of Waitangi, thus pushing for a firmer position 
for the Treaty.   

The recommendations regarding the RMA include amending the following sections: 

i. Changing s 6 to have Te Mana o te Wai as a matter of nation importance that must be 
recognised and provided for by RMA decision makers.  

ii. Amending s 8 to state that duties imposed on the Crown in terms of the principles of 
the Treaty of Waitangi (ToW) are imposed on all those persons exercising powers 
and functions under the Act. 

iii. Removing transfer of powers barriers in ss 33 & 36B, so that transfer of powers and 
Joint Management Agreements cannot be cancelled or revised without agreement of 
both parties.  

iv. Amending ss 33 and 36B to include a process for iwi authorities to apply to councils 
for transfers and Joint Management Agreements.   

v. Amending Mana Whakahono to make co-governance and co-management of 
freshwater bodies a compulsory matter. 

 

A core question for reform is whether to retain the RMA as a whole, with its valued integrated 
approach or whether to separate environment and planning into two domains. The Synthesis 
Report has a focus on delegating down to local government, including Māori with less focus on 
consultation and more involvement of local communities in co-creating plans with Iwi and 
hapū also being “closely involved in plan leadership and co-production, not just consulted or 
engaged with.”36 The Synthesis Report suggests a requirement rather than a power for central 
government to promulgate national legislation and directions. This can be contrasted with the 
Waitangi Tribunal Fresh water Report’s overarching theme on a governance role for Māori.  

In relation to the Water Commission recommendation of the Waitangi Tribunal Fresh water 
Report , the Synthesis Report took a different approach. It suggested a Futures Commission to 
provide oversight and future focus under different statutory framework. This Commission 
would be accompanied by a separate Tikanga Commission to provide a tikanga Māori focus. 
                                                
35

 � Greg Severinsen (2019) Reform of the Resource Management System. Synthesis Report. 
Environmental Defense Society.   

36
 � At 18. 
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The said Tikanga Commission would have “a comparable watchdog and review role, but from 
a Māori perspective.”37 Both reports have thus the similar goal of ensuring there is a 
commission with reviewing powers to review that simultaneously represent Māori values. 
However, the Freshwater Report stated that the composition must be 50/50 Māori and Crown 
whereas the Synthesis Report did not stipulate specifics. 

 
Discriminatory effects on Māori 
 
The Waitangi Tribunal Freshwater and Geothermal Resources Report (2019) documents the 
most comprehensive account of the discriminatory effects of law and regulation in Aotearoa 
NZ.  According to the mandate of the Waitangi Tribunal, this is defined by the question of 
whether actions by the Crown are in breach of the Te Tiriti o Waitangi.  
 
In many ways Wai 2358 reflects the multiple iwi grievances from breaches of the Treaty and 
their claims in respect of rivers and waterways such as the Waikato River, the Whanganui 
River, Kaituna River, Motonui-Waitara, Te Ika Whenua Rivers claims. However, the particular 
focus of the Freshwater Claim is on the provisions of the RMA and the failure of this resource 
legislation to fulfill the tino rangatiratanga guarantee of Te Tiriti and the duty of the Crown to 
protect Māori/hapū interests. The claim was originally lodged by the New Zealand Maori 
Council (NZMC) and given urgency when the government announced its intention to sell 49% 
of the shares in Mighty River Power, to move from a State-Owned Enterprise (SOE) to a 
Mixed Ownership Model (MOM). This public private partnership implemented a neo-liberal 
model of corporate business and was accompanied by enabling legislation in the Public 
Finance Act 1989.   
 
Stage I of the Freshwater and Geothermal Resources claim was catalyzed by the proposed sale 
of 49% of shares into private ownership – potentially removing Māori interests in water bodies 
from redress through Treaty of Waitangi Settlements. The stage I report of the Tribunal said:38 

 
Māori had rights and interests in their water bodies for which the closest English equivalent in 
1840 was legal ownership. Those rights were then confirmed, guaranteed, and protected by the 
Treaty of Waitangi, save to the extent that the Treaty bargain provided for some sharing of the 
waters with incoming settlers. The nature and extent of the proprietary right was the exclusive 
right of hapū and iwi to control access to and use of the water while it was in their rohe. 

 
The Claim was argued on the basis of the provision of s 9 of the State-Owned Enterprises Act 
1986 and s 45Q of the Public Finance Act that prevent the Crown acting inconsistently with the 
principles of the Treaty of Waitangi. In this case the State Own Enterprise hydro power 
companies all have access to the free use of water, for non-consumptive purposes. Mighty 
River Power was the first to become a MOM. The Supreme Court did not support the NZMC 
position that the sale of 49% shared would impede the Crown’s ability to provide Treaty 
redress, should that be recommended. Nor did they agree to the Shares Plus proposal in which 
Māori would be given a percentage of shares plus places on the Boards of the new company, 
and any further company that became a MOM. The argument was that this amounts to 
monetary compensation which can be achieved by other means.  
 

                                                
37

 � State 1 Freshwater and Geothermal Resources Claim 2012, Wai 2358. At 3. 
38
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While the claim was dismissed, the Supreme Court did go to some lengths to recognize Maori 
rights and interests in water. With regard to whether the Crown was in breach of s 64 of the 
Waikato-Tainui Raupatu Claims (Waikato River) Settlement Act 2010 (which requires 
notification to Waikato-Tainui before disposal of interests in the Waikato River), the Court 
disagreed (82) saying:39 

 
We are unable to accept that the partial privatization of Mighty River Power constitutes 
disposal of property or interests held by the Crown in the river.  The rights and the associated 
land in the river bed held by Mighty River Power (which are undoubtedly ‘property’) are not 
being disposed of and will continue to be held by it.” 

 
This takes us to the heart of the matter; the statutory division of rivers into the ground beneath 
the water column, the beds, which are in some cases, in Māori title;40 the space above the 
water, and the water column itself, which is technically owned by no-one, under the rubric that 
‘no-one owns water’, an approach which has been continued by the 2017-20 Coalition 
Government. Non-ownership means that any efforts to provide redress for proprietary interests 
in water can be stopped or deferred. Even an offer of compensation for the hydro company’s 
use of water cannot proceed because this would amount to conceding ownership.   
 
The Court held that there was no breach of s 64 of the Waikato River Settlement Act because 
Mighty River Power was not disposing of its water permits or other interests in the River.41 
Three points by the Supreme Court are worth noting: 

- Crown acknowledgement that Maori have interests and rights in relation to 
particular waters; 

- Reviews currently underway which are addressing recognition of Maori interests 
and rights in legislation concerned with regulating use of water (including 
Government policy development through the Fresh Start for Fresh Water initiative 
and the Freshwater inquiry being undertaken by the Waitangi Tribunal); and 

- Specific acknowledgments and assurances given in the course of the litigation by 
Ministers that Maori claims to water will not be prejudiced by the sale and that the 
Crown will not be deterred from making Treaty reparation by the change in 
ownership. 

 
Overall the defense of sovereignty and private property are two core matters of governance 
which are under direct questioning for the Treaty and for national direction on fresh water.42 
Equity and rights are the main principles of redress for past exclusion from access to water and 
for entitlements to water resources. Rights have become a key reference for indigenous claims 
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 � NZMC v Mighty River Power 2012 
40

 � Te Arawa, Lake Waihora, Taupo and its tributaries, Whanganui,  
41

 � NZMC v Mighty River Power 2012 
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to recover governance guarantees in the Treaty and to restore relationships with water that have 
been disrupted by crown and settler land acquisitions.  
 
Lee Godden considers the role of the courts in interpreting law for water governance and 
climate change.  

‘judicial reluctance to evaluate the wisdom of governmental action as measured by 
social, political or economic criteria.’ This judicial reluctance rests upon the doctrine 
of the separation of powers that prescribes particular roles for the judiciary and the 
executive.  
Accordingly, judges typically defer to the executive, especially on matters of public 
policy such as where public authorities engage in a process which involves balancing 
competing claims about what is ‘best’ for the collective good.43	

	
This	consideration	is	relevant	to	different	circumstances	of	the	courts	in	New	Zealand	in		
Treaty	of	Waitangi	claims,	in	particular	the	Mighty	River	Power	judgement	in	which	the	
Supreme	Court	deferred	to	the	‘executive’	policy	for	state	owned	assets	to	become	
partially	privatized	as	Mixed	Ownership	Model	decision	to	transfer	49%	shares	to	private	
investor	shareholders.		
	
David Grinlinton and Prue Taylor discern the underlying forces that pull interpretation of the 
law towards economic interests.44 Recognition and enforcement of critical ecological 
constraints is left to be imposed externally, via the state (as the protector of the common good) 
through policy and remedial regulation, or through the limited reconciliation of conflicting 
private rights and duties via traditional legal processes (e.g., through the modern law of torts, 
contract law, and property law).45 Although not without benefits, the body of environmental 
law does not adequately challenge the status quo, or “business as usual” because it “generally 
harbours the same core presumption that economic activity provides a net social benefit.”46 
Thus, economic interests, rather than ecological interests in support of human well-being, 
remain the explicit or implicit priority. For this reason, property laws and environmental laws, 
as currently formed and interpreted, are at odds with the concept of sustainability.	
	
Co-governance Models: Waikato River Authority and Te Awa Tupua: legal personality 
 
 
Waikato River Authority - insert 
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Te Awa Tupua - Legal Personality 
 
In Aotearoa New Zealand, Te Awa Tupua Act 2017 recognises the Whanganui River as an 
ancestor and vests the river as a legal person. Soon after, legal person-hood was taken up for 
rivers in India, Ecuador and Colombia.47 It has opened a new horizon in law and environmental 
governance. The claim itself is set against the background of a polluted river, diversions for the 
Tongariro Power Scheme and the general historic statutory fragmentation of riverbeds, 
riverbanks, minerals beneath the riverbed, air above the water and the water column. This 
regime has been of great distress to Māori and those who understand rivers as a living whole. 
By statute, riverbeds were vested in the Crown for purposes of navigation and mining. 
Historically these purposes were to protect navigation and travel, the allocation of water and, to 
a lesser extent, fishing, and still less, recreation and public gatherings. The effect was to divide 
up rivers into the bed, the water column and the air above the water for purposes of legal 
administration, with the added view that “no one owns water”.48  
 
This regime is completely contrary to Māori views of the river as a living whole under the 
authority of the tribal lands through which it flows. The concept that no-one owns water is a 
position taken by the Crown, which is well recognized as being anomalous in that the 
purchase of consents for water allocation are tantamount to property and ownership. In the 
Te Awa Tupua Act 2017, the Whanganui River has been given recognition as an ancestor and 
as an integrated living whole which flows from mountains to sea, with all interests in the river 
to have regard to its wellbeing. 
 
Guardians, Te Pou Tupua, are appointed for the river from the Whanganui people and the 
Crown, and therefore hold the prospect of managing the power dynamics between Māori, 
the Crown and the multiple parties with interests in the river.49 Guardianship introduces a 
principle of active custodial responsabilities. A management strategy provides for the 
engagement of all stakeholders in collaborative management process to advance 
“environmental, social, cultural, and economic health and wellbeing of Te Awa Tupua,” with 
elaborate process of governance and management spelled out in the Act.50 This offers 
inclusion of all environmental, economic and human intersecting interests in the river. The 
law provides for a procedural process of engagement in conflicting and converging interests in 
the river with a mandate to restore the health of the river in its geographical scope. The 
influence of the river being vested as a legal person reaches beyond borders. 
 
 
Responsibility:  jurisprudence for living well with the earth51 
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A new publication, Towards a Responsible and Inclusive Global Society Pierre Calame argues 
for conceptual innovation, challenging the ‘dogmatic sleep’ of law which continues to separate 
the ‘all-powerful subject and its environment’ and cannot escape precepts of limited liability, 
private property, shareholder priorities and state sovereignty which fail to allow for the 
metamorphosis in the rules governing corporate life to account for solidarity at the national and 
global scales.52 
 
In tackling the barriers to responsibility, the theme of limited liability is repeatedly identified.53  
Legal historian Gay Morgan’s speaks of the divorce between rights and responsibilities 
beginning with the limited liability provisions for the East India Company, in 1600. This was a 
company with “mercantile interests” with a purpose of “extracting value from colonial peoples 
to increase government reserves and provide significant colonial administration”. Limited 
liability was explicitly introduced to encourage investment in the colonies – India specifically 
at that time – by limiting the risk to investors. As limited liability was applied further 
throughout the 17th and 18th centuries, corporates were distanced from responsibility for the 
impacts of their ventures on society, which reached critical levels of impact in the phenomenon 
of corporate capitalism. 
 
Responsability is a framework to catalyse law and governance for accountability and to serve 
as a reference for action on climate change and the governance of water.54 Responsability in 
its accountability and relational dimensions, proposes a counterpoint to established norms of 
individual self-interest and the norms of liberal societies.  
 
The rise of rights in liberal political history is to ensure that governments are restrained from 
exercising oppressive power. Rights frameworks are increasingly being applied to 
environmental law but they lead to a hiatus without corresponding responsibility, or duty – and 
may simply lead to conflicts over rights.  Rights in themselves are sufficient for the paradigm 
shift needed for accountability for the use of resources. In general, governance of the earth’s 
common goods is being developed out of systems designed for industrial economies which 
externalise impacts on nature. We must be conscious of the weight of laws designed for 
industrial development, and wary of mapping innovations for ecosystem interests onto 
systems for which they are not designed.	
	
Relational metaphysics is foundational in indigenous cultures and in other traditional societies. 
Indigenous thought is informed by a complex web of ancestral connections and forms a 
worldview that is firmly anchored in the living dynamics of nature. Sir Taihākurei Durie places 
the law of relationship as the first recognised law for Māori with protocols for keeping peace in 
the spiritual and earthly realms:55  

 
All things come from the spiritual realm, all things are tapu [sacred], existing under 
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the protection of atua [divine entities] and from this flows laws of restrictions for the 
use and recognition of different places, things, and activities. Land, waters, 
environment, all inhabitants of the natural world including people now and of time 
before and to come are intertwined. 
 
The land and waterways are shared between those who have passed on  to te arai 
(the spirit world), the living and those yet to be born. Ancestors, whether remote or 
recent, occupy a spiritual world that is as real to Māori as the physical world. 
Accordingly, forebears are not spoken of but are spoken to, and creation stories are 
not myths but beliefs, beliefs which are the foundation of Māori law. 

 
Durie refers to responsability as a higher form of ethics and order because it requires an 
account of effects on others and benefit to the community as a whole, and carries obligations 
to ancestors:56 
 

Embedded in Tikanga Māori is a concept which transcends right use. It is the 
responsibility to so use as to maintain to the fullest practicable extent, pure, 
freshwater regimes. It is a concept which requires a balancing of the benefits of 
ownership with the responsibilities of ownership. It is a responsibility which is owed 
to one’s forebears and one’s descendants. 

 
These different forms of law, statutory and codified law and customary law do not sit easily 
together. The most effective resolution lies in providing for  plurality in law with recognition 
of both Western and indigenous law, where resolutions for public policy are generated 
through full regard for the respective interests of parties and for common good. 
 
This notion of ownership and responsibility can be linked with trusteeship and  safeguards for 
future generations. Trusteeship is a legal framework for the governance of common goods 
that is applied to water in several jurisdictions including South Africa and Hawaii, to beneficial  
effect. The doctrine of public trust provides for continuity that goes beyond the life-span of 
persons and assists in overcoming the limitations of short-term policy inherent in electoral 
cycles of government.57 Public trust offers an intergenerational framework to entrench public 
good over the encroachment of private property interests. 
 
Hawaii is important for showing how common law cases create an evolution in interpretation 
of common law. The Waiahole case in Hawai’i was taken with legal expert Kapua Sproat to 
litigate for the recovery of water as a public trust as embodied in the Hawai’ian State 
Constitution and also in Hawaiian traditions of spiritual association with water as a public trust 
resource to be managed for future generations.58 Hawaii’s constitution was amended in 1978 
and a new framework for water management was shaped. Article XI provides that all public 
resources be held in trust by the state for the benefit of its present and future generations. 
The public trust imposes “a dual mandate of 1) protection and 2) maximum reasonable and 
beneficial use” with specific provision “to protect, control, and regulate the use of Hawaiian 
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water resources for the benefit of its people”.  
 
 After twenty years of litigation outcomes of Waiahole have succeeded in giving priority to 
ecological integrity together with the requirement to meet indigenous interests. The Hawaii’s 
Water Code reinforces the constitutional requirement that “traditional and customary rights 
of ahupuaʻa tenants who are descendants of native Hawaiians since 1778 shall not be 
abridged or denied.”59 In addition to the protections prescribed through the Waiahole case, 
the public trust prescribes a higher level of scrutiny for private commercial uses. State and 
county boards and commissions must, therefore, closely examine requests to use public 
resources for private gain to ensure that the public’s interest in the resource is fully protected. 
 
It is important to be informed by public trusteeship. However this does not correspond with 
the framework of dual governance systems as provided for in Te Tiriti o Waitangi.   The 
historic breaches of Te Tiriti, and provisions for their remedy through the Waitangi Tribunal 
claim and settlement process give a unique pathway in Aotearoa New Zealand.  
 
Native Title, Traditional Ownership 
 
The NZ Māori Council and the Iwi Leaders, along with Iwi including Ngāi Tahu have set out 
clear arguments for proprietary interests equivalent to ownership of water. At present this 
rests on the non-extinguishment of native title in water. Professor Jacinta Ruru’s opinion in 
respect of native title provided to the Waitangi Tribunal: 

Is simply vesting water in the Crown enough to override any Māori customary 
property rights in rivers? According to case law precedents, the doctrine of native title 
requires a clear and plain extinguishment of Māori Property Rights. The initial 
observation thus must be that the legislation does not clearly and plainly extinguish 
Māori property rights. 
To reiterate in conclusion, it is not possible for statute law to supersede the common 
law doctrine of native title without clear and plain legislation to that effect. 60 

 
The Stage 2 Report on National Freshwater and Geothermal Resources Claim opens the 
pathway to proving Māori ownership through non-extinguishment of native title in water.  
 

Finally, we note that it may now be necessary for a test case to be brought before the 
courts on whether native title in fresh water (as a component of an indivisible 
freshwater taonga) exists as a matter of New Zealand common law and has not been 
extinguished (Wai 2358 Stage 2 Report. Ch 7. S7.7) 

 
 
On the matter of native title, Aboriginal leader Noel Pearson reflects on indigenous law and 
custom in traditional territories, which derive from Indigenous laws in each ‘country’. In contrast 
Native title under colonial rule is recognition of a limited aspect of Indigenous custom, which 
until recently excludes any consideration of Indigenous law as a system to be recognized and 
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given effect alongside the ‘Westminster’ system.  In British Commonwealth countries native 
titles are recognized in common law. In New Zealand they are recognized as Aboriginal 
Title/Native Title (correct terms ?) 
 
Thus Aboriginal Title / Native Title is not Indigenous law – it is a segment of indigenous law 
recognized by common law. Indigenous law will recognize title whereas Native Title will not.  
 
The Native Title Act (1993) in Australia determined Aboriginal and Torres Strait Islander rights 
and interests in marine areas. Native Title is a bundle of rights. It includes acknowledgement of 
traditional laws and associated relationships with land and waters as being recognized in common 
law.  
 
Native title rights have to be determined through litigation for claims to native title, such as for 
customary fishing and through tight requirements of proof of continuous occupation and or 
unbroken customary practices. In New Zealand this is very onerous  given confiscations, the 
fracturing of land through the Native Land Court, Water and Soil Conservation Act and the 
associated displacement of people from their land.  
 
Does Native Title extend to trade and the use / extraction of resources such as trees or fish for 
trade and commercial purposes?  
 

Native title does not comprehend an expansive legal plurality, but is a narrow point of 
intersection where the parameters of interaction are set by the dominant system (Godden 
2019, p.136)61.   

 
The recognition of Native Title rights is defined through evidence produced for litigation or by 
Federal determination. They do not refer to the complex matrix of law, custom, social 
organization, land tenure and boundary setting.  
 
Furthermore rights is a western legal provision to allow for restitution from injustice within the 
dominant system. Certainly rights have been effectively appropriated for earth jurisprudence, 
such as in the Rights of Mother Earth in the Ecuador Constitution, and is encompassed in some 
Treaty Settlement legislation.   
   
Native title as recognized at common law sits within the sovereignty of the crown – a notion 
backed up in British law of indivisible sovereignty – a notion which  is not unassailable. 
Examples of legal plurality within nation states can readily be found (eg Malaysia Ref Izawati 
Wook ).  
 

PART II – COMPARATIVE STUDY 
 
Principles of Water Law 
 
Now that the current system and its consequences has been set out it is worth considering a 
Water Law as a potential reform to the current system. The Law Commission of the 
International Union for the Conservation of Nature (IUCN) has provided comprehensive 
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research on the governance and economy of water. With environmental justice as a larger 
purpose of environmental governance, a water statute provides philosophical values, purpose 
for water conservation and use, and national guidance. Domain specific law also makes 
provision for interaction with other legislation and policy across the multiple interests in water, 
including the coastal area, agriculture, Resource Management, Environmental Protection 
Authority, climate change and the Zero Carbon Act, Hydro energy and relevant policy 
including State Owned Enterprises and Mixed Ownership Model. An account of International 
treaties and agreements to which New Zealand is signatory needs to be incorporated.  
 
The IUCN review of governance provides high level principles for a water statute. While these 
are drawn from international perspective they are salient to waterways governance facing New 
Zealand, in particular that decisions made at local levels should be subject to a core set of 
national principles and values and by customary law.62 Thus, identifying core values 
overarching a unified national system of integrated water resources management that provide 
certainty, a system of catchment management and implementation coordinated with the 
national purpose.  
 
Equity and rights are themes for distributive justice and fair entitlements to water resources. 
Customary interests often fall within the provenance of equity. Equity has gained prominence 
to relieve the constrictions of economic value in water resources and market approaches to 
commercial interests (OECD 2015, Wai 2358 Report Ch 6, Iza and Stein ref).  
 
Preparation of a statute very often comes out of policy development and a process of civil 
society engagement that provides the building blocks of stakeholder empowerment and respect 
for policy decisions, thus ensuring durable water policy that reflects the issues grappled with 
by diverse interests in water. The position of Iza and Stein is that the custodial role or 
guardianship of water cannot be privatized or reduced to a commercial property value.  
 
These principles all have salience to water policy in New Zealand and in particular to the 
Essential Freshwater program. The health of water is closely related to the health of people and 
to economic sustainability and how a country manages its water resources determines the 
health of its people, the success of its economy, the sustainability of its natural environment, 
and its relations with its neighbours.63 
 
South Africa  
 
The South Africa Water Act (SWA) offers many points of reference for New Zealand, in 
particular the preamble refers to the purpose of achieving equitable access to recover from 
discriminatory laws which have prevented equitable access to water and use of water 
resources. It acknowledges the national government’s overall responsibility for water resources 
and their use, and recognizes the need for integrated management with delegated functions to 
regional levels with provisions to enable everyone to participate. Water is held by the national 
government in trusteeship and the Minister must ensure that water is protected, used, 
developed, conserved, managed and controlled in a sustainable and equitable manner for the 
benefit of all persons in accordance with the constitutional mandate. Included in the 
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overarching purposes are the responsibility for equitable allocation for beneficial use and 
environmental values64 
 
 The SWA introduces national water reserves which are defined as:65   
 

‘…the quantity and quality of water required to satisfy basic human needs by securing a basic 
water supply…for people who are now or who will, in the reasonably near future, be relying 
upon; taking water from; or being supplied from the relevant water resource; and to protect 
aquatic ecosystems in order to secure ecologically sustainable development and use of the 
relevant water resource.’  
 

(Moved to allocation) Water reserves are given precedence in water allocation. The detail on 
the reserve includes strategies for water pollution prevention and remediation a water use 
licensing system and a pricing strategy for water use including charges for waste discharge and 
pollution. Subsequent chapters spell out detail for achieving the purposes of the Act: water user 
associations are established and advisory committees to enable public participation at the 
regional level; systems of access to and rights over land as necessary to protect water resources 
are identified and the establishment of monitoring, assessment and information systems. 
 
South Africa’s reforms were part of the new ANC government which indicated restraint on the 
construction of huge dams and emphasised equity of access to water to redress 
discrimination.66 South Africa's economy is highly dependent upon natural resource use, even 
though the economy has latterly become more diversified. Analogous to Australia, there are 
strong links between agricultural land uses and high levels of water use. Some 86% of the land 
area in South Africa is used for agriculture.67 While much of the population is heavily 
dependent on agriculture, much of the country is marginal in terms of dry land agriculture. 
Consequently, water for irrigation purposes accounts for a major proportion of water 
consumption. In this manner, water is regarded as both an environmental 'limit' but also a key 
component for future economic prosperity. 
 
Prior to the ANC reform in the 1990’s water law, South Africa had a more private orientation – 
alongside a Roman-Dutch law of public use rights to free-flowing water. This came from a 
Roman concept that rivers are communal resources which belonged to the nation, African 
common law also treated water as a communal resource. The ANC changes came at a time of 
international impetus for environmental protection to be incorporated into resource 
management, and to account for science of contextual hydrology and urbanization and 
development. Resource management reform had to be integrated with social reform and the 
enormous challenges of Apartheid. Water reform had to be for the rural agrarian sector where 
the most disadvantaged groups lived. Equity of access to resources were enshrined in the 
constitution along with participatory process and human rights, and prevention of arbitrary 
acquisition of property.68 
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Particular aspects of this statute are relevant to water governance in New Zealand. Similarities 
such as the principle of Te Mana o Te Wai, which is context specific to New Zealand. The 
overarching value of ecosystem health and an integrated approach to water management have 
been introduced with the Essential Freshwater policies and show alignment with international 
reform of water governance.   
 
However, there are pertinent issues that have not been addressed here, and that serve 
discussion about the value of a water statute such as: 

- The purpose of achieving equity and correcting past discrimination; 
- The trusteeship of water – and provisions for water as a public good;  
- A pricing system including a rebate for water returned to its source; 
- A permit or allocation system (Rule p. 56); and 
- Catchment management agencies (SWA Ch 6).  

 
Other matters for a Waterways Statute include: 

- Institutional provisions – a Commission; 
- Conflict resolution procedures, including a tribunal to resolve conflicts;69 
- Transition from RMA to Waterways law and regulation; 
- Rights, equity and responsibility; and 
- Climate Change - nexus with Zero Carbon Act, hydro-electric energy and 

climate adaptation.  
 
The South Africa Water Act achieves equity through a new licensing system that replaces any 
former entitlements and rectifies over-allocation.70 Pricing provisions for water use are to 
support research, the costs of planning and development, water resource protection and 
discharge of waste, distribution and the costs of waterworks. Differential pricing for equity 
outcomes may take account of different geographic regions, different categories of water use 
and different water users, socio-economic aspects and include pricing as a mechanism to 
redress past racial and gender discrimination.71 Pricing is set by the Minister of Water Affairs 
and Forestry, concurring with the Minister of Finance. For water use, charges are designed to 
facilitate entry to water resources for those who were previously excluded.72 Further discussion 
of the licensing system is in the Allocation literature review.  
 
New Zealand may not readily identify with the South Africa water policy given the vast 
contrasts between an island nation and the continental context of South Africa, and the more 
specific regime of discrimination, nevertheless the statutory regime provides many valuable 
points.  There are reviews that show that the deeply entrenched inequality in South Africa is 
mirrored in the ongoing inequality in access to water resources – giving weight to the view that 
new institutional arrangements do not ensure that inequality, discrimination, pollution and 
degraded water ecosystems can be reversed through law and regulation alone. Implementation 
is key to an effective legislative framework.  
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Australia 
 
In Australia, regulation of water is within State domains, although waters which flow across 
states are under Commonwealth jurisdiction. Common law continues to be important for 
managing disputes over access to and distribution of water. Their resource management vests 
natural resources in the Crown. In general, government authorities manage the provision of 
public infrastructure and irrigation. In Victorian riparia, doctrine was replaced by grants for 
access to water through public authorities, thus continuing the nexus of linking water use to 
land for efficient agricultural development.  
 
From the 1970’s there were wider systemic failures with fragmentation of entities governing 
water and loss of coherence in policy. The 1989 Water Act represented a new approach with 
environmental protection objectives and integration of ground and surface water, while 
protecting existing private rights to water, but no pathway to resolve competing interests of 
consumptive and environmental uses.  
 
The Council of Australian Governments Water Resource Strategy (COAG) provided a 
framework with the following principles:73  

- Consumption-based water pricing with full cost recovery and removal of 
subsidies; 

- Reviewable allocations for the environment based on scientific advice; 
- Restoration of environmental allocations in over-allocated water systems; 
- Water allocation should be separate from land titles and tradable – the most 

controversial of the reforms; 
- Wide public consultation requirements; and 
- Integrated Catchment Management was adopted for water planning with market 

based regulation to support environmental requirements. 
 
A National Water initiative implemented law reform regulations through the establishment of a 
National Water Commission. The Commission’s role includes implementation of the reforms, 
accrediting implementation plans of state and federal systems, and monitoring progress.74 The 
principle of sustainability is endorsed as a guiding objective, to be achieved through water 
resource planning. Nevertheless, priorities are on the security of entitlement for water use 
consents and development of water trading regimes.75 Environmental protection is not a 
specific priority. In general, the crucial challenge is to provide for ecological processes – even 
when new law sets an ecological health priority. 
 
Through the 1998 Water Act, Australia specifically acknowledges that all water is held by the 
government as a public trustee, and employs the public trust doctrine in which water is an 
indivisible national trust.76 The management of water is a national function with multilevel 
institutional structure. The national government has the power to regulate the use, flow and 
control of all waters in the Republic, and the Department of water and Forestry administrating 
body. A feature of the Water Act is a reserve, which is given the highest priority allocation, 
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within the overall purpose of ensuring the sustainable and equitable use of water.77 The reserve 
is for basic human needs of drinking water, cooking and hygiene, and an ecological reserve. 
The reserve relates to quality and quantity of water and with this integrated approach limits on 
pollution are part of the quantity for ecological functions.  
 
The planning framework involves devolution of powers to Water Management Areas with 
Catchment Authorities to implement policy under the national Water Act. A pricing strategy is 
designed for social equity with water use charges such as license fees to offset the costs of 
water resource management and development. To ensure more equitable access to water for 
agriculture, not linked to land ownership, all people have to have a license to access water.78 
The Water Act identifies specific categories of water use, to provide a means of bringing all 
uses, including high uses under regulatory control. Criteria for water uses include economic, 
environmental and social objectives such as the beneficial use of water in the public interest, 
socio-economic impact, investments already made, the quality of water required for the 
reserve, and international obligations.79 Existing use can be a barrier to the social equity goals. 
There are provisions for compensation for reductions in use, but not for reductions in volume 
required for the reserve or to rectify over-allocation or unfair water use.  
 
Comments on South Africa and Australia 
 
South African water reform is an important reference for New Zealand because of its 
distributive justice goals that are inclusive of ecological and human needs. Environmental 
protection includes integrity of water as well as support for future development for social and 
economic justice agendas. In Australia, for the goals of efficiency and sustainability the trend 
is the subordination of environmental goals to human and economic interests. Social and 
economic goals are to be achieved within the market system, and there is no explicit 
commitment to social equity as in South Africa. In South Africa, social and environmental 
goals are framed as rights to basic needs for water and for ecological integrity. The state as a 
trustee is under an obligation to deliver such rights, and in order to achieve these goals the state 
has more power to intervene to achieve these goals (Godden 2005 p. 203.)   
 
Water reform is crucial where catchments are over-allocated, but the provision of 
compensation for reduction in entitlements is met with resistance in Australia and South 
Africa. There is reliance on the market for buy-back of water for environmental flows meaning 
the water itself becomes a market player which depends of the financial support of the 
government. ‘Sustainability becomes a general prescription of efficiency’.80 But are we 
prioritizing the efficient use of water in short term market calculations that discount future 
costs? Costs of salinity in ground water and water degradation are pulled to the short term, and 
public funding for water is likely to be defined by short term political interests rather than long 
term environmental protection. The greater reliance on the market in Australia means a less 
overt role for the state. Even though the COAG has achieved more unification of water law and 
policy, environmental protection has lost priority. South Africa has more public responsibility 
for water reform and for sustainable water policy, supported by a legislative and constitutional 
framework. However, long term sustainability is a challenge in both countries.  
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Australian Water Commission 
 
As stated above Australia established a National Water Commission. In light of the 
constitutional barriers to state co-operation, it was important that there was independent 
oversight of the water reform implementation, thus leading to the National Water Commission. 
The National Water Commission was one of the most important institutions to emerge from the 
National Water Initiative 2004. It was a strong element of Australian water law reforms, which 
was tied to its role as an “independent watchdog” and the ability to provide advice to both the 
COAG and Commonwealth Government on water issues.81 
 
In moving forward, New Zealand should note the importance of a water commission, having 
one body to lead the implementation of reforms that is not connected to any other government 
department. The distance from other departments is necessary because of the transparent 
review function of the body. Under the RMA New Zealand does not have a national water 
commission. Previously, New Zealand did have a national body responsible for water 
allocation policy development, a body which was established under the Water and Soil 
Conservation Act 1967 but later disestablished.  
 
Lessons for a Water Commission in Aotearoa New Zealand 
 
In Australia, the National Water Commission provided an independent voice that gave much-
needed transparency to the water reform process.82 There are therefore several reasons why 
New Zealand should establish a National Water Commission to implement comprehensive 
water reform like Australia:83  

• Water allocation law reform will take a long time and having the independent 
oversight of a National Water Commission will assist in systematically 
implementing the reforms while also providing support to the various stakeholders 
affected. The Commission should be a permanent body with similar responsibilities 
to those which Australia’s National Water Commission had to report on future 
water demand; and  

• As demand grows for water because of climate change, population growth and 
economic growth, decisions about water allocation will only become more difficult. 
A central independent body would be the best means to bring the same transparency 
to water allocation policy development in New Zealand as the National Water 
Commission has done in Australia. The current quasi-judicial regionalised approach 
to water allocation decision making is not a long-term solution for New Zealand.  

 
The Environmental Defense Society (EDS) strongly contends that there is an urgent need for a 
Freshwater Commission to be established as a stand-alone entity focused on assisting regional 
councils to implement the reforms by providing scientific advice, support funding, plan-
making advice and (where required) direct Ministerial interventions. It would also be useful to 
empower the proposed Commission to actually prepare and notify plans in circumstances 
where for some reason the regional council is struggling.84 It is envisaged that MFE would 
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retain its role as the key environmental policy entity but there is clear need for a fresh entity 
with a sharp and dedicated focus on implementation. The Commission would need capacity to 
provide scientific and policy support to regional councils as well as powers of intervention 
when progress is slow. Interventions could range from being enabled to approve the location of 
water quality monitoring sites to writing regional policy statements and plans. EDS believes, 
based on its long experience in freshwater matters, that regional council implementation will 
run into trouble without such support.85  
 
 
Costa Rica86 
 
There are also useful lessons to be learned from Costa Rica, which is exemplary in many 
respects of governance to address over-exploitation of natural resources. Land use change from 
forest to agriculture, mining and settlement leads to fragmented habitats and reduces the 
capacity of ecosystems to maintain complex functioning. Logging and hunting in protected 
areas persists despite restrictions. Added to these familiar issues is that Costa Rica uses 
hydroelectricity for energy, irrigation for agriculture and urban consumption, and relies on 
protection of biodiversity for pharmaceuticals and landscapes for tourism.  
 
Governance in Costa Rica, as in Hawaii, is based on the Constitution which establishes the 
right of all citizens to a healthy and ecologically balanced environment. This extends to a right 
of all citizens to claim reparations for environmental damage. The citizen standing does not 
come from ownership, property titles or rights per se. This standing is called ‘diffuse interest’ 
and was created as a response to an international agenda for environmental and climate change 
policies. Natural Heritage is also protected as part of cultural protection. 
 
The legislative system is similar to New Zealand in that there is a mixture of integrative law, 
and of domain specific law. The Organic Environmental Act 1995 is similar to the Resource 
Management Act 1991 (RMA). The Organic Environmental Act gives effect to the 
environmental provisions of the Constitution, and it covers environmental impact assessments, 
land planning, wild protected areas, marine and coastal resources, wetlands, biodiversity, 
forests, air, water, soils, energy and pollution. Interestingly, employment generation and 
improvement of livelihoods of groups who depend on forestry have to be taken into account in 
forest development planning. Principal sectoral laws cover forestry, biodiversity, and 
institutional frameworks with specific processes for financing, co-ordination and public 
participation. Conservation areas of more complexity are managed through local councils. 
Environmental education programmes are a feature of the regionally managed conservation 
areas with provision for indigenous communities to exchange information and technical 
knowledge.   
 
Costa Rica has pioneered payments for ecosystem services, with payments being directed to 
reverse one of the world’s highest deforestation rates. Success was achieved through a 
combination of market based policies of offering payments for ecosystem services and also by 
imposing control regulations. The Payments for Ecosystem Services scheme operates in 
forestry on private land and is administered through the National Fund for Forest Financing 
(FONAFIFO). The fund is for forest management and it is funded by a contribution from sales 
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tax on fuels, carbon trading payments, international donor funds, and fees from contracts for 
ecosystem services. FONAFIFO acts as a broker between people who need ecosystem services 
and those who are willing to accept payment for providing such services. FONAFIFO manages 
its own resources through a system of trust funds which are agile and adaptive in operations. 
 
Under the Constitution all property rights are ‘unbreachable’ unless proven for public interest 
needs. Participation in the PES is conditional on land ownership or a deed of exercise of 
possession.87 Participants have certain duties, obligations and benefits. Protected areas are a 
key strategy for reversing deforestation. However protected areas are unable to withstand the 
pressures of development. So, within a suite of different categories of protection, they include 
using the UNESCO model of biological reserves, which encircles core protected areas with a 
buffer zone in which limited economic activity is permitted. 
 
Summary 
In summary, international comparisons offer some useful perspectives for New Zealand as we 
develop our own water law.  Australia's experience with a national Water Commission 
provides us with a working example, and Costa Rica's granting of ecological rights to all 
citizens and embodiment in their Constitution places them in the pantheon of progressive 
nations in this respect. South Africa's licensing system, rebate for returning water to its source 
and buy-back to reverse overallocation are all examples of what New Zealand could 
implement.  The purpose of taking account of prior discrimination in South Africa is 
compelling for Aotearoa New Zealand.  Useful as these comparisons are, there are unique 
aspects to the Aotearoa New Zealand experience which, grounded in Te Tiriti, require a duality 
of response between the Crown and Māori. 
 
 
Part Three – Further matters of governance  
 
Ecosystem Services 
 
“An ecosystem is a geographic, [or spatial area] in which plants, animals, micro-organisms co-
evolve with the physical environment (eg rocks, cold, heat, wind, salinity) to build an 
interdependent natural entity.”88 
 
The neo-liberal economic system is a transactional economy driven by monetary and 
commodity values and places ecosystem services as an externality, as having no quantified 
economic value. While ecosystems services are not subject to market prices, their economic 
use as an environmental or ecosystem ‘good’ is priced as a commodity. Without a market for 
ecosystem services, and the designation of these services as ‘free’ there are no mechanisms to 
signal their scarcity or degradation so the market fails in terms of recognizing the value of 
public goods and services.89 
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Ecosystems are characterized as public goods, meaning they are available for all, and that use 
or consumption of the service by one person does not restrict the consumption or use by others 
(non-rival). The notation of public goods rests on the public-private divide. 
 
The Constanza analysis of ecosystem services was an evaluation of the total costs that can be 
attributed to nature’s entities – such as forests, air, water bodies – in an attempt to give value to 
natural resources.  These are essential to life and to the economy. At a lecture on the 
Economics of Biodiversity, Prof. Partha Dasgupta, made an interesting correction. 90 Rather 
than attempt to give an economic value to the sum of all ecosystems, we can give an asset 
value to the ecosystem entities that are used for productivity. Furthermore we should not use 
more resources than their capacity to renew themselves, and this means capacity to replace 
biomass.   
 
As long as we create law for the externalities of development by mitigating the side effects we 
will not succeed with environmental safeguards. It will remain as a cosmetic adjustment to 
transactions.  An ethics of responsability requires law that addresses the transactional system 
with an account of all costs – both tangible and intangible.  Such a transformation needs to be 
accompanied by jurisprudence that integrates human and ecological systems.   
 
Instruments for governance of ecosystem services:  

- Direct regulation through law and policy – Setting environmental ‘targets’ or 
limits, pollution control, rates of deforestation. Protection of endangered species 
and setting environmental standards.  

- Payments to retain and enhance ecosystem services on private land 
- Environmental Impact assessments: - integrates environmental interests and 

concerns into economic investment and activity. Identifies environmental risks 
and effects of a planned activity including impacts on ecological services and on 
communities 

- Protected areas – designation of areas to be protected and how this is to be 
managed.  

- Spatial Planning: can be used to determine what human and economic activities 
are allowed in specified areas and regulating for uses such as residential, 
commercial, industrial, recreational, housing, schools, hospitals.  

 
 
Governance and Law –with an account of ecosystem services 
 
Durable, or sustainable governance requires participatory processes so that the views and 
knowledge and perspectives of different actors are incorporated and reflects in law and 
policy.91 Taking account of ecosystem services means that the interaction of institutions and 
multiple stakeholders at national to local or vertical levels, is inclusive of agriculture, water 
supply, tourism, finance, transport, energy, conservation, or horizontal interests. Governance 
benefits from a stable legal framework to provide mandatory guidance and support policy. 
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Governance of ecosystem services requires the interplay of central government, local 
government, private sector, non-government organizations and civil society based on rules 
established in statute and customary law.  
 
Customary law is crucial as it is derived from practice-based knowledge and tradition within a 
locality. It is gaining ascendancy with recognition of indigenous peoples’ self-determination 
and authority over natural entities and land. Because customary law is not codified, it is 
adaptive and responsive to changing conditions, and is drawn from custodial and guardianship 
priorities. It is relevant for the communities directly living with the land and waterways, and 
provides for interactions with outsiders, or new settlers.  
 
When we look at governance of the environmental and resource sectors we see a mixture of 
institutions as separate entities, such as fisheries, forestry, and with recognition of overlaps 
across the sectors, with trends towards more co-ordination and integrative law and policy – in 
New Zealand the RMA. Ministry for Primary Industries, and the Land and Water Forum. This 
more coordinated approach brings in more diverse interests of government, private sector 
NGO’s and civil society interests with involvement in decision-making, advocacy, litigation, 
and co-design of policy.  
 
 
CONCLUSION 
(Amend conclusion) 
In New Zealand, there was scope for a system of shared authority with Māori through the 1840 
Te Tiriti o Waitangi. However, the lawmakers transplanted English laws to facilitate settlement 
and the acquisition of land. The agenda of settlement, and the multiple faces of colonization 
included turning the land into private property as a basis for a capitalist economy. The loss of 
lands and access to waters as the source of cultural values and identity, and as livelihood and 
asset bases produced maldistribution of wealth and legacy of inequality with persistent and 
disproportionate disadvantage of iwi, hapū, Māori.  
 
The logic of externalities, similar to the logic of mastery, allows for a parallel crises of 
biodiversity loss and degraded rivers. Intensified agricultural development – most recently 
dairy farming and decimation of forests turned waters as sources of life into drains ……   
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