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LITERATURE REVIEW – ALLOCATION and WATER ECONOMY 
 

SUMMARY 
LITERATURE REVIEW – Allocation and Water Economy 

15 August 2020  

INTRODUCTION 

We take a lead on allocation and payment systems first proposed by Judge Sir E. Taihākurei Durie in a 
series of papers on Māori Proprietary Interests in Water, and a framework for fresh water governance.1 
There is a well-recognized  need to resolve the water allocation because of the cumulative effects of 
decades of abuse from pollution and overallocation. The degraded state of waterways, reiterated in the 
2020 Ministry for the Environment Report.2 The issues of overallocation and full to nearly full 
allocation have not been remedied and leaves virtually no room for new users, in particular for Māori 
interests.  

 

PART I – CURRENT ALLOCATION  & PROPOSALS 

Current Allocation System in New Zealand. Context of deregulation, first-in-first-served and unbundled 
permits. 

The introduction of sustainability into New Zealand environmental law occurred in a particular political 
context, that of deregulation, and it influenced the interpretation and application of sustainability in the 
Resource Management Act 1991 (RMA). The government changed from a high degree of centralised 
control to embracing deregulation and devolution. However, the overallocation of water today is a 
consequence of the failure to fully implement the RMA. The delegation to regional councils came with 
no guidance on water policy creating a gap in water allocation law and policy.  

New Zealand did not have a specific list of priorities for determining water allocation applications. Due 
The lack of guidance lead to the case Fleetwing Farms v Marlborough District, establishing the “first 
come first serve” principle. As regional councils are unable to compare applications, it is thus highly 
questionable whether New Zealand has achieved a method of sustainable or good water allocation 
because potential future use and demand for water cannot be taken into account in regional council 
decision making.  

New Zealand does not separate different categories of water uses for allocation.  Bundling of water 
permits is a relevant factor in considering how to allocate water to competing applications. Unbundling 
in New Zealand deserves further attention as it is an area for further law reform that requires action 
from central government. Unbundling would be the first step of comprehensive water law reform 
similar to Australia. Ultimately fully unbundled water allocation systems like that in Australia spread 
the risk of lower water availability across all water users. 3 

 

MĀORI INTERESTS 

Beneath the Crown’s apparent acceptance of Māori interests – is a position of linking access to water 
with land ownership and development. Given the low proportion of land in Māori ownership, Māori 
are marginalized  from the benefits of  access to water associated with land. Furthermore they do not 
have advantages of having rentier assets in water –nor to a share in the benefits of growth from other 
rentiers –  as owners of assets. 

The Allocation Literature Review includes some reference to the extensive work by Iwi Leaders and 
government officials from 2012-2016 through the Technical Advisory Group (TAG). Important ground 

                                                
1 E. Taihākurei Durie (2014a) ‘Towards Reconciling Māori Proprietary Interests and Public Interests in Water. 
   E. Taihākurei Durie (2014b) Law, Responsibility And Maori Proprietary Interests In Water 
   E. Taihākurei Durie (2014c) Discussion Paper On A Water Policy Framework 
2 Ministry for Environment (2020) Our Freshwater 2020. New Zealand Environmental Reporting.   
3 Jagdeepkaur Singh-Ladhar (2019) “Improving Water Allocation Law and Policy in New Zealand: Lessons 
from Australia” (PhD Thesis) University of Waikato.  
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was covered within the parameters of the crowns view that no-one owns water and Iwi proprietary 
interests in water.    

The TAG assessed regional council practices, identifying large volumes of unused consented water, a 
key failure of equity with lack of provision for new users, failures to meet environmental objectives,  
the system is not adaptive and unable to respond to growing pressures for water and to extreme events 
of floods and droughts. Hapū rights and interests are not addressed; only four out of sixteen Regional 
Councils make provision for hapū in some respects, but issues of ancestral relationship with waters, 
allocation of a percentage share, and ownership, or proprietary interests are not addressed.4   

 

PROPOSALS 

Equity proposals by Iwi Leaders 

One option proposed by Iwi leaders to recognize Maori rights beyond the first priority of safeguarding 
the mauri of water,  is for to access to water for development through an equitable and permanent 
share of water allocated for commercial use. This would be achieved by allocating a quantum of water 
for iwi by rohe in each water catchment. A similar permanent allocation  would be available to other 
users as well.  

The proposals in the 2014 Sapere Report5 are premised on a market-driven approach to allocation and 
pricing of freshwater resources. They are based on an estimation of the economic costs and benefits of 
giving an allocable quantity of freshwater to iwi through the establishment of a Water Act.  

 

Further Allocation proposals: 

- New Zealand Māori Council: allows for the reclaiming of consents where water is fully or 
overallocated to safeguard the mauri of waterways, and in order to provide for water supplies 
for marae, papakainga, and general Maori housing. The Commission would clarify an new 
allocation system to replace first-in-first served. A new system will include an allocation to 
enable Maori to develop commercial operations utilising water. These proposals rely on 
establishing pricing for commercial use which generates a funding stream to support 
reclamation of consents, to rectify provision for Māori, and involvement in restoration.  
 

- Wai 2358 builds on the NZMC proposals, specifying the same hierarchy of priorities: first 
ensuring the mauri of water; second, provision of drinking water for all and for marae and 
papakainga   and third for commercial use.  
 

- Iwi Leaders Group; a system of permanent shares in water resources provide for economic 
development interests for Māori as well as offering certainty to other commercial users.   
 
Ngā Mātāpono provides iwi with an share of allocation (ie the water available for use above 
set limits) for customary and commercial purposes. A rights based allocation would give 
effect to property interests of iwi. A quantum of water volume/flow/level as iwi water rights 
in each rohe or water catchment, with these rights being  inalienable and in perpetuity.  
This model assumes grandparentering of current allocations so it only partially replaces first 
in first served. The model is premised on access to a market share of water allocations.  
 

- The Land and Water Forum (LAWF); Allocation to be based on limits to the allocable 
quantum and with provision for iwi rights and interests. There should be no allocations beyond 
limits for development growth. Trade in water rights would improve management of demand, 
reduce contamination and maximise economic value of water. 

                                                
4 Peter Nelson, sensitive brief of evidence, 11  September 2018 (docF28). Paper 4 p.1. 
5 Murray, Keiran, Sin, Marcus, Wyatt, Sally (2014) The costs and benefits of an allocation of freshwater to iwi. 
Sapere Research Group.  
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An information system on use of water will to enable monitoring and evaluation of water for 
reserves/ environmental flows and different categories of use.   

 
  LAWF Report 4 proposes that the Crown could create allocation for new users by reducing    
existing rights and compensating for loss. Or crown could acquire part of allocable quantum and 
transfer allocations to iwi.  

 
The Resource Management Review by Greg Severinsen.  

Replace first-in-first served by allocating two separate tranches of rights: 

i. Fulfil Treaty obligations through regulation to allocate to public important uses through 
tendering. Tendering will recognize the impact of permits on water… in terms of equity, 
and beneficial and  detrimental effects and be weighted accordingly.  

ii. A purely economic allocation above regulatory allocation (eg auctioning). 

A reformed system will offer pathways for Māori rights and interests to be addressed. A rental 
system could provide for Iwi allocation and Māori and other environmental restoration 
activities. 

 

PART II - COMPARATIVE STUDY 

Australia 

Unbundling and allocation 

Water reform for the Australian Commonwealth had to start at the Commonwealth level and permeate 
down to state and regional levels. The government opted to follow a policy of “cooperative federalism” 
which meant working with states to implement environmental policy.6 

In order to achieve standardised water policy, Australia  unbundled water rights. In Australia, states can 
prioritise water allocation based on the different categories of water take, such as rights to take, 
discharge and deliver. 

Provisions for the environment in Australia are provided for as part of catchment management in 
multiple regulatory systems. For example, New South Wales provides for a reserve for the environment, 
building on environmental flow concepts. In Queensland, Resource Operations Plans set availability of 
water for a catchments and allocations are made to users in accordance with Plans. In South Australia 
and Tasmania rights to take water are designated as property. 

An adaptive policy is for water entitlements to be a share of the water resource that is available for 
consumption within a specified plan. An entitlement to water is beneficial for security and investment 
and tied to access to finance, and in Australia is the basis of a large-scale trade in entitlements across 
state boundaries. 

Market system for reallocation 

In Australia the reallocation of water is carried out through a market-based system. Through the market 
system water can be purchased or sold as needed and the environment has equal legal standing.7  The 
markets were implemented following the process of further unbundling water allocations so that the 
rights to take, use and have water delivered could be traded independently of each other. The market 
based system is viewed as encouraging greater efficiency in the use of water, and flexible and 
responsive allocation. 

The Tender and auction arrangements provide a relatively low-cost mechanism for eliciting accurate 
information on the value potential users attach to a resource, for the most valued uses of water available 
for abstraction. Tender and auction do not address equity of access, Te Tiriti or wider values such as 

                                                
6“Improving Water Allocation Law and Policy in New Zealand: Lessons from Australia” (Thesis) by 
Jagdeepkaur Singh-Ladhar. p. 231 
7 Jagdeepkaur Singh-Ladhar (2019) Improving Water Allocation Law and Policy in New Zealand: Lessons from 
Australia” (PhD Thesis) p. 274 
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cultural considerations and hierarchy of priorities to be taken into account in the allocation process other 
than in initial eligibility.  

Assumptions of market mechanisms for distribution of water permits may not work in New Zealand 
where the market is small and catchments vary from intense use to sparce use. Trading does not take 
account for the different geographical points of entry and variations to limits within catchments. A risk 
of markets in water permits is over-exploitation and the prospect of ‘water barons’. 8 

 

South Africa 

The South Africa Water Act achieves equity through a new licensing system that replaces any former 
entitlements and rectifies over-allocation.9  
 
Water reserves are given precedence in water allocation with strategies for the prevention of water 
pollution and remediation of degraded water. A pricing strategy includes charges for waste discharge 
and pollution and rebates for the return of unused water  
 
Pricing provisions provide an income stream for research, the costs of planning and development, water 
resource protection and for access to water resources for those excluded by segregation policies.  
 

Costa Rica 

Mechanisms that Costa Rica implemented for Water Services include: 

- Biodiversity Conservation Trust Fund, funded by the government and the Global Environment 
Facility, which promote sustainable use of biodiversity on non-State properties and is managed 
through tax relief for managing forests as a protected area; 

- A Certificate in Environmental Services is a financial instrument through which the owner of 
land that provides the ecosystem service is paid to keep the land in an ecosystem service 
condition; 

- Environmentally Adjusted water use fee which adds a fee to water bills to pay landowners to 
maintain forests in watersheds; and 

- Carbon trading credits. 
 

PART III – ENVIRONMENT & ALLOCATION  

Resistance to change in property rights and to tradable rights means that environmental protection takes 
second place to agricultural and horticultural interests. Trading and efficiency appear to have become 
social ends in not subject to an environmental 'integrity' rider. The identified security of access to the 
water resources set limits to which the goals of integrity can be pursued.10  

A key issue identified by the LAWF is the need for a legislative environment which provides clear 
direction for allocation and the way it is distributed between users, and the nature of the rights provided 
by water permits.11 The focus for changes to the allocation system to date is on creating ‘head-room’ to 
allocate within limits and provide for Māori access.  

Inaugurate an equity allocation regime to enable fairness of access to water for all users. The Te Tiriti 
framework for governance provides for fiduciary duty of the Crown to ensure cultural and development 
rights for Māori, and in equity terms, to provide restitution for disadvantage.  
 
We outline key matters for allocation decisions, recognizing the need for the Waterways Commission 
to convene a Working Group with a mandate to resolve systems and implementation for allocation.  

                                                
8 Tony Orman ‘Water sold to the highest bidder’. 14.4.20. https://coranz.org.nz/water-sold-to-the-highest-
bidder/ 
9  Jagdeepkaur Singh-Ladhar (2019) Improving Water Allocation Law and Policy in New Zealand: Lessons 
from Australia” (PhD Thesis) P. 33, Ch 1,cl. 4. And Ch.2 part 2.  
10 Godden 2005: 203 
11 LAWF (2012) Third Report. Managing Water Quality and Allocating Water. Land and Water Trust.  
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*Iwi/hapū  

- a percentage share?  
- allocation to be determined by Te Mana o Te Wai catchment boards 
-  provide water for Māori land and compensatory funds to Iwi without land. 

*Establish criteria for allocation permits as the basis for allocation decisions  
*Establish an adaptive management system by allowing for a percentage of available water.   
*Provide for a reserve for Te Mana o Te Wai based on environmental flow, mauri and ecosystem health.  
*Land use based on land categories and its productive value according to slope and soil type.  and 
allocation for discharges based on land classes.12 
* Unbundle permits  
*Research by the Waterways Commission  

  - conduct a science and matauranga informed analysis of different categories of water in 
catchments.  
  - conduct an analysis in each catchment/rohe of the proportion of consents allocated to Māori.  
  - Conduct an analysis of unused water in current consents to quantify unused water.  

 

PART IV – GOVERNANCE, WATER ECONOMY, TAONGA 

Concepts of separated public and private and private spheres are no longer tenable in respect of the state 
and economy. In contrast to the liberal tradition of  distinguishing between public and private spheres, 
matauranga Māori would recognize both dimensions in respect of tangible and intangible taonga. This 
is the case for taonga such as land,  te Reo Māori and Te Mana o te Wai.  

A public-private divide does not provide clear distinctions for regulation and accountability.  
Economics rather than law, can be seen as the driving force of public policy with a hybrid form of 
public governance. Accordingly, controlling collective outcomes and facilitating private transactions 
are combined as ‘new governance’. 

 
KEY POINTS 

 
• Establish a new institutional system for waterways in a Te Tiriti o Waitangi framework with legislation 

that provides clear direction for allocation and the way it is distributed between users 
• Provide sufficient flows, or environmental reserve to ensure ecosystem services and ecosystem health 
• Clarify a system to reduce allocation where ecosystem health limits are reached or exceeded. Work with 

Iwi/hapu and stakeholders in a collaborative process to agree on reductions of takes and discharges in 
order to provide for Maori/hapū/iwi interests and rehabilitate the waterways and waterways 
communities.  

• Catchment based implementation and decision-making for contextual water management  
• Transition away from first in first served – with a criteria based allocation system with agreed provision 

for Iwi/hapu  
• Pressures on water allocation are intensifying due to population growth and concentrated urban needs, 

degraded water quality, climate change 
•  Environmental Impact Assessments can be required in statutes as part of the process of granting permits 

for use or discharges of waste water, or water abstraction. (Iza and Stein 2009: 65).  
• Establish an ecosystem health fund, and incentives for native reforestation through tax rebates. Establish 

a financial instrument through which the owner of land that provides the ecosystem service is paid to 
keep the land in an ecosystem service condition and not sell to developers.   

• Equity:  
• system of fair access to allocation, 
• access to new users 
• provision for Māori with recognition of past discrimination with restitution,  

• Adaptive system that is responsive to changes in supply  

                                                
12 Peter Fraser. Notes to follow.  
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• Expand a rights regime focus on entitlement to a responsibility with accountabilities for use and 
stewardship. These include returning unused water from permits, repairing leaks, incentivizing rain 
water harvesting. Clarify  public good stewardship of water. 

• Provision in the system for renewal of permits to recognize investments and certainty such as with 
hydro, geothermal, services infrastructure, with mechanisms to intervene in path dependency for uses 
which become less valuable and obsolete.13 

  

                                                
13 OECD (2015)  Water Resources Allocation : Sharing risks and opportunities (Paris : OECD Publishing, p 38  
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LITERATURE REVIEW – ALLOCATION AND WATER ECONOMY 
 
Content 
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Wai 2358 
Iwi Leaders 
LAWF 
Resource Management Review - Severinsen 

     Iwi Leaders Equity proposal 
    Further proposals for allocation: NZMC, Wai 2358, Land and Water Forum, Severinson 
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 Pricing Systems – prepare table of different options  
 
Part Two Allocation Models and Economy of Water in other Jurisdictions 

Australian allocation 
South Africa  
Costa Rica instruments to support ecosystem services.  

  
Part Three Environment/ Ecosystem Health  and Allocation  
 
Part Four – Governance and Economy 

Water Economy – bridge between governance and economy and the public-private divide 
Taonga, Taxes, Payments, Trade in Water   

 
Part One. Aotearoa New Zealand 

 
INTRODUCTION 
We take the lead on allocation and payment systems given by Judge Sir E. Taihākurei Durie in a 
series of papers on Māori Proprietary Interests in Water, and a framework for fresh water governance 
14. They were prepared for  the NZ Māori Council and were the basis for Durie’s paper given at the 
Law and Responsibility Symposium at Hopuhopu in 2014. Subsequently they formed the basis for 
submissions to the Waitangi Tribunal Freshwater and Geothermal Resources Claim.  
 
Alongside these proposals Iwi Leaders Group have made substantive proposals for revising the first-
in-first-served system of water allocation. Proposals for shares in water resources are a feature of the 
Iwi Leaders Group economic development interests for Māori.  
 
There is a need to resolve water allocation because of the cumulative effects of decades of abuse from 
pollution and overallocation. The degraded state of waterways, documented by Iwi/Māori, scientists, 
historians, is confirmed  in the 2020 Ministry for the Environment Report.15   The issues of 
overallocation and full to nearly full allocation have not been remedied. It leaves virtually no room for 
new users, in particular for Māori interests. Hydro electricity and irrigation take the largest 
percentages of consented use (p. 54).  (Seeking information on percentage of allocations to Māori).  
 

                                                
14 E. Taihākurei Durie (2014a) ‘Towards Reconciling Māori Proprietary Interests and Public Interests in Water. 
   E. Taihākurei Durie (2014b) Law, Responsibility And Maori Proprietary Interests In Water 
   E. Taihākurei Durie (2014c) Discussion Paper On A Water Policy Framework 
15 Ministry for Environment (2020) Our Freshwater 2020. New Zealand Environmental Reporting.   
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New Zealand – RMA and current market-based allocation system  
 
Sustainability was a concept that was internationally prominent at the time when New Zealand was 
undertaking extensive environmental reform, thus leading to the implementation of the Resources 
Management Act 1991 (RMA). The introduction of sustainability into New Zealand environmental law 
occurred in a particular political context, that of deregulation, and it influenced the interpretation and 
application of sustainability in the RMA. The government changed from a high degree of centralised 
control to embracing deregulation and devolution. However, the over-allocation of water today is a 
consequence of the failure to fully implement the RMA. The goal to delegate to regional council came 
with no guidance on water policy creating a gap in water allocation law and policy.  
 
The purpose of the RMA is to allocate natural resources, including water, based on a tiered hierarchy 
of policies and plans at the national and regional level. At the top of the hierarchy, central government 
was “expected”, but not obliged, to prepare national policies in the form of National Policy Statements. 
However, a National Policy Statement for freshwater management was not prepared until 2011. The 
“functions” of regional councils are to prepare plans with policies and objectives that further the purpose 
of the RMA. These statutory “functions” do not confer an obligation to create a regional plan. Thus, the 
inability to provide national guidance hampered the setting of priorities for water allocation in New 
Zealand.  
 
Due to the lack of guidance, New Zealand did not have a specific list of priorities that determined the 
outcome of water allocation applications. Leading to the case Fleetwing Farms v Marlborough District, 
establishing the “first come first serve” principle, which does not allow for a comparison to be made 
between competing applications regardless of the size or volume of the take, preventing councils from 
comparing one application against another or from considering other future potential uses for the same 
water. The water policy gap from 1991 until 2011 contributed to the emergence of a default model of 
water allocation which has acted as a significant barrier to reallocating water to other uses, and is an 
example of the failure of the RMA. 
 
As stated above “first-come, first-serve” is the current method of allocation in New Zealand, which 
effectively prevents water from being allocated to its highest value use. As regional councils are unable 
to compare applications, it is thus highly questionable whether New Zealand has achieved a method of 
sustainable or good water allocation because potential future use and demand for water cannot be taken 
into account in regional council decision making.  
 
Changes are in progress through the 2019 Essential Freshwater programme. These are focussed on 
lifting standards of water quality and not further degradation. Importantly they address integration of 
multiple systems of water quality, irrigation and agriculture, water services and infrastructure, and 
hydroelectricity. Reforms of the RMA are incorporating the Essential Freshwater requirements for farm 
plans and new standards for water. They do not address Māori proprietary interests and allocation.  
 
Provision for a new institutional system are being investigated in this NZLF research. These include 
pathways through a Te Tiriti o Waitangi framework  and through activation of s33 powers to transfer 
authority or for co-governance. This could be done through the National Policy Statement, or in the 
purpose of the new Waterways Act (see NZLF Research Literature Review on Governance of 
Waterways, and Discussion Paper: ‘Restoring Rangatiratanga’ ).16 
 
New Zealand, unlike Australia has bundled water permits and this is a relevant factor in considering 
how to allocate water to competing applications. Hampton v Canterbury Regional Council 
(Environment Canterbury) clarified that the Court could not go beyond and look into the substantive 
reasoning for the ordering of priority because the statute (RMA) does not allow it to do so. 
                                                
16 Research papers for the NZLF on Governance of Waterways are available. Contact betsan@response.org.nz 
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Unbundling in New Zealand deserves attention as it could be included in further law reform. It would 
allow the separation of water allocation into categories for bulk water, environmental water and other 
general water allocations in the form of shares, licences or entitlements. Ultimately fully unbundled 
water allocation systems like that in Australia spread the risk of lower water availability across all water 
users. Hence the final allocation of water will vary on a seasonal basis. 17 
 
Allocation Proposals 

NZMC – E.T. Durie 
Maori proprietary interests, whether in land or in water, were based on access to natural 
resources. Durie says here and elsewhere that the ownership was not in the resource but in 
access to it (Durie 2014a). 
 
These proposals consider revenue from commercial use of water and allocation.  
 
The use of water for commercial purposes will be charged, and the management of the fund 
will be through an independent water board in each district, rohe. A proportion of the funds 
will be allocated to Māori authorities to support Māori interests.  
 
The funds will be applied to the improvement of waterways and to facilitate engagement in 
water advocacy and decision-making.   
 
The commission shall allocate a proportion of revenues to Maori in recognition of the 
Maori proprietary interest and taking account of previous non-recognition. The funds 
allocated to Maori shall be applied for the particular needs of Maori in relation to 
water supplies for marae, papakainga, and general Maori housing, to engage Maori in 
the restoration of customary waterways and to enable Maori to develop commercial 

             operations utilising water18 
 
The commission shall use funds to reclaim water consents; undertake research; and  
monitor water use. 

 
Wai 2358 
The Water Commission would have the role of setting standards for water allocation with a 
hierarchy of priorities within the overall standard of ensuring the mauri is safeguarded and the 
ecological health of the water body is not degraded.  
Allocation rights to be determined through the following priorities:   

Mauri of the Water Body/ wellbeing of the waterbody is protected and sustained; 
 
Reliable access to safe drinking water sanitation purposes is allocated as a priority to 
all communities, including rural and papakainga; 
 
Cultural Rights - The Commission will determine a fair allocation of water for Māori 
for their domestic/ personal, cultural and economic activities. This could be through a 
QMS system, involving percentage allocation. 
 
Commercial use will be capped at the volume of water after first allowing for the three 
priorities identified above19  
 

                                                
17 Excerpts from Jagdeepkaur Singh-Ladhar (2019) “Improving Water Allocation Law and Policy in New 

Zealand: Lessons from Australia” (PhD Thesis) University of Waikato.  
18 Durie (2014c). p. 3 
19 Wai 2358 #3.3.52 NZ Māori Council Closing Submissions in Reply 22 February 2019. P. 6-7 
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An allocation of water on a percentage basis to iwi and hapū, according to a regional, 
catchment-based scheme to be devised by the national co-governance body in 
consultation with iwi / hapū.20 

 
Reforming of the current allocation regime includes the Crown recognising Māori proprietary 
rights and economic interests. The first in, first served system should be replaced and a new 
system should be put in that is in partnership with Māori.   
 
Iwi Leaders 
shares in water resources are a feature of the Iwi Leaders Group economic development 
interests for Māori. The framework of Ngā Mātāpono provides iwi with an equitable share of 
allocation (ie the water available for use above set limits) for customary and commercial 
purposes. A rights based allocation would give effect to property interests of iwi. This is distinct 
from non-commercial interest in water (that remains ‘in situ).  
 
Pricing allows for economic value of water to emerge and be quantified. A property right to 
water gives recognition that water has economic value and can earn the owner ‘rents’. Rents 
can be taxed and thus provide revenue for local and central govt. Use revenue for restoration  
 
Rights-based allocation offers advantages of:  
- Certainty for economic investment 
- Consistency of consent terms, with allowance for catchment and waterways contexts?  
- Ability for the owner to determine extraction, use and transfer of the resource.  
(See below for further details)   
 
LAWF 
Framework of Integrated catchment management, with national guidance for managing within 
limits.21 National Freshwater objectives set by Crown and ensuring iwi rights and interests. 
Allocation to be based on limits to the allocable quantum accounting for iwi rights and interests.  
Establish an accounting system with information on use of water, and to enable monitoring.  
Three scenarios with adaptive management responses:  
- Under-allocation  (Community engagement in planning for further use. Provide for iwi)  
- Fully-allocated (No new allocations. Trade to allow Iwi interests) 
- Over-allocated (negotiation-based reductions, no users exempt)  

 
Where clear limits on waterbodies have been established, users will no longer be able to rely 
on accessing further water from the catchment to fuel growth.  
 
Water investment should be for ‘highest value’ use.  
 
Tradability of water rights would improve management of demand, reduce contamination and 
maximise economic value of water. Caution: trade in water rights could lead to ‘water barons’  
Risk of markets in freshwater consents could marginalize local users from ’out of catchment’ 
or overseas buyers/investors – ie issues of rent seeking from water resourrces.  

   
The LAWF Report 4 proposes that the Crown could create allocation for new users by reducing    
existing rights and compensating for loss. Or crown could acquire part of allocable quantum and 
transfer allocations to iwi.22 

                                                
20 At 563. 
21 Land and Water Forum (2012) Third Report. Managing Water Quality and Allocating Water.  Allocation 
diagram Figure 4. P. 39. 
22 Waitangi Tribunal 2019: 494 
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Resource Management Review – Severinsen 

   Under RMA system allocation is done by Regional Councils – thus lacking in consistency and 
requires national guidance.  

    Replace first-in-first served by allocating two separate tranches of rights:23 

iii. A regulatory allocation.  Fulfil Treaty obligations, to allocate to public important uses, and 
to allow communities a degree of control through an attribute weighted tendering process.  

iv. A purely economic allocation above regulatory allocation (eg auctioning). 

The Synthesis Report states a reformed system will need to offer pathways for Māori rights and 
interests to be addressed. An example is for a portion of a rental to be directed to Māori for use 
in environmental restoration activities as kaitiaki, and a portion to be directed to councils for 
similar purposes. 

 
Maori Interests in allocation: market based Equity proposals from Iwi Leaders – Sapere Report24 
Overview  
This report was commissioned by the Iwi Leaders Group to Sapere Research Group Ltd in 2014 to 
explore the recognition of Iwi water rights through an equitable and permanent share of water 
allocated for commercial use.  
 
The overall premise of the report is an estimation of the economic costs and benefits of giving an 
allocable quantity of freshwater to iwi through the establishment of a Water Act. This is essentially a 
fundamental shift from the current resource consents-based regime to a rights-based one. The 
proposed model assumes a market-driven approach to allocation and pricing of freshwater resources. 
The estimated cost to transition to such a regime would be $40-52million with an annual operational 
cost of approximately $30million which could be generated from allocation revenue.  
 
How such a plan would be implemented  

- A quantum of water volume/flow/level will be received by iwi by rohe in each water 
catchment.  

- Iwi water rights would be inalienable and in perpetuity.  
- Establishment of a “Water Act” to implement key reforms for water charge and allocation 

rules. Consequent amendments to the Act are included in the budget. 
- The establishment of up to 5 regulations to provide for matters under the Water Act.  
- Implemented by Regional Councils at the Freshwater Management Unit Scale with iwi 

consultation through existing collaborative planning processes in the RMA and NPS-FM. 

Costs and benefits 
The analysis found the following potential benefits of such a regime:  

• Research and many advisory bodies agree that the resolution of iwi rights to water is at the 
crux of freshwater management reform in Aotearoa, New Zealand. This rights-based 
approach addresses this.  

• Legal clarity over the rights to water of ALL New Zealanders through the allocation of 
customary ownership to Iwi, akin to the fisheries quota management system.  

• Better efficiency in water allocation due to market-driven pricing regimes.  
• Reactivating unused “sleeper” allocations which could generate up to an estimated $370 

million in revenue if allocated to higher value uses.  

                                                
23 At 21.  
24 Kieran Murray, Marcus Sin, Sally Wyatt  (2014) ‘The Costs and Benefits of an Allocation of Freshwater to 

Iwi’. Sapere Report 
 
 



 12 

• A rights-based approach to allocation and pricing would increase opportunity for investment 
and capital formation in freshwater. This could be invested to improve water management 
infrastructure for future efficiency gains.  

• Potential improvement in drought management due to pricing elasticity. Sapere estimates an 
efficiency gain worth $500-630 million in a $1.5 billion drought.  

• Potential reduction in conflict due to clarity established over proprietary rights over water. 
Consequently there could also be a reduction in costs of conflict resolution due to litigation. 

The following costs/risks were identified:  
• Potential conflict between stakeholder groups is uncertain and may inflict unbudgeted 

litigation costs or lost time within the transitional process. As an example, the fisheries Quota 
Management System took 12 years to develop, consult and legislate.  

• Any flaws and inefficiencies in the Water Act may result in lower economic rents, increased 
cost of capital, loss of specialised knowledge and reduced incentives on collective action in 
sustainable freshwater management.  

• Implementation of the Water Act and subsequent regulations are likely to require Regional 
Councils to change in structure and capacity to provide for administration, information 
dissemination, monitoring, conflict resolution and registration and titling.  

Caveats (as identified by researcher)  
• The proposed model assumes grandfathering of current allocations as part of the transition to 

the new system which may create conflict between current and future allocation holders.  
• The model does not propose the use of Te Tiriti o Waitangi as the overarching legal 

framework for new water legislation, creating potential for future breaches of the Treaty in 
freshwater management.  

• Addressing iwi ‘as “active participants” in collaborative planning processes for freshwater 
allocation for management is not consistent with the concept that iwi have proprietary rights, 
and therefore sovereignty over freshwater as emphasised by the Waitangi Tribunal 2358 
Report and Kahui Wai Mӓori. 

• The Sapere Report does not address equity issues where potential users may be outcompeted 
by others for an allocation e.g. rohe, hapu, or iwi with limited resources or farmers under 
financial pressure under drought conditions.  

• The report only evaluates the commercial use of allocated water and does not provide analysis 
on the non-monetary value of water but rather, assumes that Te Mana o te Wai will be 
restored as a matter of course. It does however, provide an example of how water rights in 
Australia are further broken down into: access entitlement, allocation, riparian rights, stock 
and domestic rights, water delivery rights and irrigation rights.  

 
Crown’s position in respect of Maori interests and options to redistribute water assets 
The crown’s acceptance of Maori interests in respect of allocation is restricted to linking water interests 
with land ownership and development. The Crown’s position is based on economics of land 
development with no recognition of water as a resource in itself, as a taonga. The Crown’s position that 
no-one owns water stands in the way of settling economic and proprietary interests in water, including 
the valuing hydro – power plants as rentier assets that could be shared.  
.  
The embedded principle of “non-ownership of water” in current legislation and government decision-
making means that effectively Māori interests are prevented or deferred.  This influenced the Mighty 
River Power Case in the Supreme Court, when the NZ Maori Council challenged the government’s 
intention to sell 49% shares for a Mixed Ownership Model of corporate governance. The issue was that 
this would hamper the crown’s ability to recognize Māori rights and interests in water. In this case 
compensation could not be agreed to as this would be tantamount to a concession of ownership.  Thus 
governance guarantees in the Treaty are constantly deferred. 
 
The only access being offered to Maori is via economic growth via a land asset. Economic interests are 
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paramount because environmental law embodies the presumption that economic activity provides a net 
social benefit to all.   
 
Given the low proportion of land in Māori ownership, Māori are marginalized  from the benefits of  
access to water associated with land. Furthermore they do not have advantages of having rentier assets 
in water –nor to a share in the benefits of growth from other rentiers who are  the owners of assets. 
Consents are vehicles of proxy rentier advantage. There is no real engagement with Māori relationship 
with water and any proprietary access to water.  

 
Allocation discussions are always kept within the framework of resources available through economic 
growth … and limitation of only addressing Maori interests through the benefits of growth – in other 
words in having a share of a pie as long as the pie is growing, not in the asset base, or ingredients of the 
pie itself. The proposal for a redistribution of rent in the form of, say hydroelectric or geothermal energy 
assets, draws on a rationale of historical redress for the removal of historical asset base.  Māori need 
access to rentier resources in water – and not be confined or limited to a share in the benefits of growth 
from other rentiers – as owners of assets.  
 
Beth Stafford proposes a redistribution of rentier assets as an alternative to growth in order to achieve 
limits to use/exploitation of environmental resources. Such would be the case of the proposed Shares 
Plus, as a portion of shares for Māori from Mighty River Power or other part-State owned hydro 
companies.25 Rent is economic reward sustained through control of assets which cannot be replicated. 
Rent income is not tied to productivity or return for labour; it is greater than fair return for labour.  
Rentier wealth is disproportionate to the labour needed to get it. Rent is surplus income that is protected 
from depletion. Provision of a share of water resources or shares, such as in SOE’s is effectively a 
proposal to increase the asset base of Māori, through redistributing rents. Increasing the asset base is an 
alternative to addressing inequality through a monetary allocation or payment. The problem with 
monetary payments is that they are not given through a redistribution of assets; they are generated from 
additional sources, the assets of others accumulated from growth.  
 
In respect of Iwi/Māori negotiations for recognition of rights and interests in water, the core position of 
the Crown is as follows:  

• No-one owns water; 
• Redress through regulatory mechanisms – amendment to the RMA, with water allocations to 

be determined at catchment level;26 
• Supports access to water for Maori land development and to discharge consents through council 

allocations. The policy of development of undeveloped land rests on scenario of growth;27 
• Rejects a national settlement through a national percentage of allocations to iwi/hapū, perpetual 

allocation, and refuses resource rental; and  
• No recognition of cumulative disadvantage and Maori dispossession, nor mahinga kai. 

 
Māori positions and assessments for allocation as set out in Wai 2358 include : 

• Recognition of proprietary rights in water through allocation of a generic percentage of water 
allocations, and through creation of head room;28 

• Wealth is created from the free use of water by others;29 
• Charge on commercial use with payment of royalties to Iwi / Māori; 

                                                
25  NZMC v Mighty River Power 2012  
26 Waitangi Tribunal 2019: 486, 498) 
27 Beth Stratford (2019) The Threat of Rent Extraction in a Resource constrained World. Ecological Economics. 
Elesvere : 5 
28 Waitangi Tribunal (2019) Wai 2358: 487. 
29 Waitangi Tribunal 2019: 486 
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• Māori to have a decision-making role in water related consents at regional council and national 
levels; 

• The 2016 initiative to co-design water allocation policy (which unfortunately failed); and 
• Permanent inalienable allocation to Iwi could be leased, others could have permanent 

allocations that are saleable/ tradable. 
 
Conclusion 
The core issues of Māori rights interests and responsibilities in freshwater sit with the customary right 
of control and authority, and Māori development interests. These are provided for in Te Tiriti o Waitangi 
through rangatiratanga and through property and cultural dimensions of taonga.  
Advocacy for allocation moves around matters of rights, and with the OECD Environmental report,30 
shifted to a focus on equity with both of these approaches becoming settled into matters of percentage 
shares in freshwater resources.  
 

Market Based Allocation  

 
The market drivers of reforms for water use efficiency as a key to environmental protection. Where 
there are trends to enact water laws to support  market instruments for efficiency and trade , the role of 
government is reduced.31 
 
Resistance to change in property rights and to tradable rights means that environmental protection takes 
second place to agricultural and horticultural interests. The irrigation sector lobbies for market 
mechanisms to achieve efficiency and environmental sustainability, but efficiency is becoming the 
proxy for sustainability.    
 
Trading and efficiency appear to have become social ends in themselves, not subject to an 
environmental 'integrity' rider. The identified security of access to the water resources set limits to 
which the goals of integrity can be pursued.32  
 

In Australia the reallocation of water is carried out through a market-based system. Through the market 
system water can be purchased or sold as needed and the environment has equal legal standing. 33 

The markets were implemented following the process of further unbundling water allocations so that 
the rights to take, use and have water delivered could be traded independently of each other. The market 
based system encourages greater efficiency in the use of water, and flexible and responsive allocation. 

Unbundling provides for different categories of water uses and allows for priorities in water allocation.  
Unbundled water allocation systems spread the risk of change such as from drought and lower water 
availability across all water users. 34 Taking and using could be further layered into provision for marae 
and papakainga.  

Unbundling would be part of comprehensive water law reform that allows for mauri, or an ecosystem 
health priority and an evaluation of other uses with allowance for decisions to reflect national and local 
priorities, conditions and contexts.  Some insights can be gained from the Australian experience of 

                                                
30 OECD (2017) OECD Environmental Performance Reviews: New Zealand 2017. Retrieved from 

http://www.oecd-ilibrary.org/environment/oecd-environmental-performance-reviews-new-zealand-
2017_9789264268203-en 

31 Godden 205: 194). 
32 Godden 2005: 203) 
33 Jagdeepkaur Singh-Ladhar (2019) Improving Water Allocation Law and Policy in New Zealand: Lessons 
from Australia” (PhD Thesis) 
34 Excerpts from Jagdeepkaur Singh-Ladhar (2019) “Improving Water Allocation Law and Policy in New 
Zealand: Lessons from Australia” (PhD Thesis) University of Waikato.  
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water law reform, mindful of differences, including commonwealth and provincial governance 
structures, dry and temperate climates and water scarcity in Australia compared with water plenty in 
Aotearoa.  

 
Markets were implemented following the process of unbundling water allocations so that the rights to 
take, use and have water delivered could be traded independently of each other. The distinction between 
water takes enables a prioritising of water takes according to water policy objectives. A reservations 
with this model is that it assumes grandfathering of current allocations as part of the transition to the 
new system which may create conflict between current and future allocation holders. In New Zealand 
unbundling for the purpose of a criteria based allocation system would  include Te Tiriti o Waitangi 
and equity issues.  
 

 

The Technical Working Paper by MFE illustrates the benefits and risks of a market based system.35 
This component involves the use of market-oriented instruments, such as a tender, auction or ballot to 
allocate water remaining available for abstraction. These mechanisms might operate either at the broad 
level or more narrowly within allocations to particular uses, for example irrigation. Tendering and 
auction arrangements require participants to explicitly identify the value they are prepared to pay for 
the right and rights are allocated in order of value 

The benefits are that these mechanisms allow the allocation of water other than on a first-in first-served 
basis and avoid the need for central or local government to make administrative judgements about the 
most valued uses of water and collect detailed information to support this decision-making process.  

Tender and auction arrangements make it easy to assess the value users attach to a resource, and thus 
the most valued uses of water available for abstraction. The valuations placed by bidders, and thus the 
pattern of allocation, will however depend on the quality of information and science available (publicly 
and privately) as well as the detailed specification of the access right, such as duration, certainty as to 
the availability of water, scope to make transfers and the arrangements on expiry.  

A by-product of this allocation mechanism could be to offer payment for a return to the community and 
in favour of supporting ecosystem services36   

Tender and auction arrangements do not allow for equity of access or for wider values, such as cultural 
considerations, to be taken into account in the allocation process. There may also be concerns that water 
available for abstraction could be controlled by a few big players. These risks can be managed through 
the specification of tender/auction/ballot rules and the general framework of competition policy under 
the Commerce Act. Concern about certainty for existing users is a distinct issue. Addressing this would 
require either some form of priority for existing users on expiry (combined with or instead of the above 
processes) and/or longer terms.  

To the extent that these arrangements entail payment for access to the resource, perceptions of 
‘privatisation’ of water may arise. This may carry particular risks for Treaty of Waitangi relationships 
between the Crown and Māori, as well as raising concerns in the broader community. These risks can 
be managed by open consultation to increase understanding of the instruments, and by more effective 
Māori engagement 

 

Privatised Irrigation Scheme 

                                                
35 https://www.mfe.govt.nz/sites/default/files/media/Fresh%20water/water-allocation-use-jun04.pdf  
Further Refs 

https://www.mfe.govt.nz/sites/default/files/MaoriPerspectivesonWaterAllocationFINAL.pdf 
https://www.mfe.govt.nz/sites/default/files/media/Fresh%20water/water-allocation-use-jun04.pdf 

36 Bosco Llisoa, Unai Pascual, Stefanie Engel, Petr Mariel, (2019)  Payments for ecosystem services or collective 
stewardship of mother earth? Applying deliberative valuation in an indigenous community in Colombia. 
Ecological Economics. Elsevier 
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New Zealand irrigation schemes are self-regulated since the schemes were privatised under the 
Irrigation Schemes Act 1990. Once the irrigation scheme operator obtains a water permit, subsequent 
water allocation to irrigators is based on a contractual rather than a statutory basis. 

 
 
PART II - COMPARATIVE STUDY 
 
Differences in size, context and climatic conditions between Australia and New Zealand do not prevent 
beneficial comparisons. Both countries have to address matters of national direction and state ore 
regional authorities, and while allocation is constrained by dry weather conditions in Australia, both 
countries have pressures on water resource allocations. Aboriginal and Māori litigation for the 
recognition of customary law and ancestral waters, and access to water for development have common 
indigenous and colonial legacies, and are in themselves richly comparative. Te Tiriti o Waitangi  and 
the Waitangi Tribunal gives a specific pathways for redress for Māori and in respect of allocation of 
water this is not solved. This section focusses on regulatory reform and lessons for New Zealand.  
 
Australia 
 
The Australian Commonwealth government overcame significant constitutional barriers when 
implementing water law reform. The environmental effects of over-allocation became increasingly 
apparent in the Murray-Darling Basin during the 1980s. In 1981, the mouth of the Murray River closed 
for the first time since water flow records had been maintained. The closing of the Murray symbolised 
the failure of water allocation policy to provide sustainable allocation.37 
 
The nature and severity of the Millennium drought exacerbated the problem of over-allocation. The 
Commonwealth responded by formulating water policy objectives at the Council of Australian 
Governments (COAG) meeting in 1994. The meeting was a milestone for water law reform as all 
Australian states began to work collectively to address water allocation problems.38 
 
 Following the 1994 COAG meeting, the National Water Initiative 2004 supported the adoption of water 
markets for water allocation in the form of a cap and trade model. Ultimately, water policy indicated 
that water trading would facilitate the return of increased environmental water flows to the Murray-
Darling Basin in order to improve the health of the catchment. The Water Act 2007 (Cth) implemented 
the objectives of the National Water Initiative 2004. The National Water Initiative 2004 and the Water 
Act 2007 (Cth) ensured that all states worked towards a common goal in implementing water law 
reform.  
 
Water policy implementation had to start at the Commonwealth level and permeate down to state and 
regional levels. The government opted to follow a policy of “cooperative federalism” which meant 
working with states to implement environmental policy. Cooperative federalism introduced successful 
law reform for water allocationbecause it established a foundation of mutual respect and trust.39 
 
One of the first steps Australia did to achieve standardised water policy was unbundling water rights. 
In Australia, states can prioritise water allocation based on the different categories of water take. One 
of the difficulties in making comparisons with Australia is that each state has a unique approach to the 
naming and classification of water allocation. The Australian approach to address these water allocation 

                                                
37 “Improving Water Allocation Law and Policy in New Zealand: Lessons from Australia” (Thesis) by 
Jagdeepkaur Singh-Ladhar 
38 ibid 
39 ibid 
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problems has been to establish priorities by categorising water takes for “bulk water” takes, 
environmental water and other water takes, generally referred to as water shares or licence.  
 
The markets were implemented following the process of further unbundling water allocations so that 
the rights to take, use and have water delivered could be traded independently of each other. While 
markets operate to reallocate water, water allocation itself does include the categorisation and 
prioritisation of water according to its use. The distinction between water takes enables a prioritising of 
water takes according to water policy objectives. 
 
Provision for the environment in Australia are provided for as part of catchment management in 
multiple regulatory systems. For example, New South Wales provides for a reserve for the environment, 
building on environmental flow concepts. In many cases enforceability of environmental allocations is 
difficult and contentious. The Murray-Darling faces challenges for allocations for water for 
consumptive use – especially for irrigation. On the advice of the Wentworth group, they instituted a 
buy-back scheme with $500m provided by state and federal governments to replenish significant parts 
of the river – but this does not meet criteria for ecological health. Furthermore, the focus has been on 
quantity of environmental flows, and neglected the water quality aspect of sustainability and the 
associated land management practices of vegetation clearance which had a direct effect on water 
quality. 
 
In Queensland Resource Operations Plans set availability of water for a catchments and allocations are 
made to users in accordance with Plans. In South Australia and Tasmania rights to take water are 
designated as property. 
 
A policy that is adaptive to water availability is for water entitlements to be a share of the water resource 
that is available for consumption within a specified plan. Thus, water entitlements can vary in volume 
according to conditions of drought or variations in supply. Thus, entitlements are a variable share of 
water, to be determined on scientific advice.  This model could provide a fixed share for the 
environment. This model of a permanent share, accompanied by water trading rights, is reminiscent of 
a property right in water.  
 
An entitlement to water is beneficial for security and investment and tied to access to finance, and in 
Australia is the basis of a large-scale trade in entitlements across state boundaries. Any attempt to 
restrict or reduce water allocations is met with opposition because of the trading advantage of consents. 
The National Water Initiative has a formula for compensation calculated with a risk allocation process 
between government and consumptive users. Compensation is only available for changes in government 
policy, not for natural risk such as climate change. 
 
South Africa 

The South Africa Water Act achieves equity through a new licensing system that replaces any former 
entitlements and rectifies over-allocation.40  
 
Water reserves are given precedence in water allocation. The detail on the reserve includes strategies 
for the prevention of water pollution and remediation of degraded water. A water use licensing 
system and a pricing strategy for water use including charges for waste discharge and pollution. A 
rebate system with payment for the return of unused water is a tool to encourage efficiencies and 
prevent water banking.41  
 

                                                
40 (Ch 1,cl. 4. And Ch.2 part 2. find detail). 
41 SWA Ch. 5 Part 1 para 56 (4). 
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The purposes of the Act are achieved through a range of mechanisms. These include water user 
associations and advisory committees to enable public participation at the regional level; systems of 
access to and rights over land to protect water resources are identified and the establishment of 
monitoring, assessment and information systems are established. 
 
Pricing provisions for water use are to support research, the costs of planning and development, water 
resource protection and discharge of waste, distribution and the costs of waterworks. Sth Africa has a 
system of rebates for non-use of permitted water.   
 
Differential pricing for equity outcomes may take account of different geographic regions, different 
categories of water use and different water users. Socio-economic aspects of water policy include 
pricing as a mechanism to redress past racial and gender discrimination.42 Pricing is set by the 
Minister of Water Affairs and Forestry, concurring with the Minister of Finance. For water use, 
charges are designed to facilitate entry to water resources for those who were previously excluded.43  
 
 
Costa Rica: Market instruments for Water Services  
Biodiversity Conservation Trust Fund, is funded by the government and the Global Environment 
Facility. It promotes sustainable use of biodiversity on non-State properties and is manages through tax 
relief for managing forests as a protected area.  

 
Payments for Ecosystem Services (PES) scheme operates in forestry on private land and is 
administered through the National Fund for Forest Financing (FONAFIFO). The fund is for forest 
management and it is funded by a contribution from sales tax on fuels, carbon trading payments, 
international donor funds, and fees from contracts for ecosystem services. FONAFIFO acts as a broker 
between people who need ecosystem services and those who are willing to accept payment for 
providing such services. FONAFIFO manages its own resources through a system of trust funds which 
are agile and adaptive in operations.44 
 
The PES system in Costa Rica was instituted to reverse the incentives for development that were 
perverse to ecosystem services interests. Although FONAFIFO is set up to encourage small scale 
farmers it has not adequately addressed poverty alleviation. A social component is needed to achieved 
better livelihoods in rural areas.   
 
A Certificate in Environmental Services is another financial instrument through which the owner of 
land that provides the ecosystem service is paid to keep the land in an ecosystem service condition. The 
amount paid is determined by the costs of opportunity cost of land use change – and is close to the 
income that would have been received from changing from forestry to agriculture or ranching. Private 
sector companies most interested are hydro-electricity producers, fruits and sugar-cane growers, water 
sellers, air transport companies. One public company, a water company, joined with FONAFIFO to 
raise the income in one area where forested land prices are so high people are selling to developers. 
This program provided payments to landowners to keep them from selling out to developers. The 
company uses funds from the tariffs that are paid for water bills.  
 
Another mechanism is Environmentally Adjusted water use fee which adds a fee to water bills to pay 
landowners to maintain forests in watersheds. The User Free was authorized in legislation to recognize 
services rendered by forests in protecting water for hydro power and urban and agricultural 
consumption. 
 

                                                
42 (Ch 4, part 2, para 27, Ch.5, Part 1 para 56). 
43 (SWA ch.5).   
44 Thomas Grieber & Simone Schiele (eds) (2011), Governance of Ecosystem Services. IUCN Environmental 
Policy and Law Paper No. 79, Gland: IUCN 
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Carbon trading credits. This ETS scheme has enables Costa Rica to charge Norway for a carbon 
absorption service offered by its forests. In 1997, it received US$2m form Norway to fix 200,000 carbon 
by reforesting 1000 acres of forest and conserving 3000 acres.  
 
 
PART III – ENVIRONMENT & ALLOCATION  
 
The policy settings and financial instruments used in Costa Rica to support environmental integrity 
offer options beyond the commercial priorities of New Zealand.  
 
A key issue identified by the Land and Water Forum (LAWF) is the need for a legislative environment 
which provides clear direction for allocation and the way it is distributed between users, and the nature 
of the rights provided by water permits.45 A feature of the LAWF model is for allocation to be 
determined through Plans rather than Consents, within limits and with tradability of water rights.  
 
The focus for changes to the allocation system to date is on creating ‘head-room’ to allocate within 
limits and provide for Māori access. The Opus Literature Review focusses on the net of available water 
across all catchments, and a profile of consent expiry’ timeframes across catchments.46 

 
Consideration of alternative allocation models include:47 

• Allocation framework that includes the rights of a permit with accountabilities of kaitiakitanga 
and sustainability and for the protection, use, distribution of freshwater;  

• Consideration of polluter pays as a disincentive to discharge contaminants; 
• Flexibility in the regime in response to hydrological changed;  
• Adaptive use  with adjustments to reducing use in drought mean that the health of the 

waterbody is not undermined;  
• Policies to address equitable allocation with ecosystem health; and  
• Buy back systems for the return of unused water to the waterways, and as a mechanism or 

reallocate to new users. An alternative to buy-back is to offer tax relief for returning water. 
 
In the Fourth Report of the LAWF, it was recommended that when developing catchment-level policies 
and rules for managing over- allocation councils should:48 

• Target critical contaminant source areas in the catchment where this will enable efficient 
reduction of over-allocation 

• Consider the potential for resolving the over-allocation problem through the development of 
new infrastructure and catchment-scale water quality mitigations 

• Require all land and water users to make a fair and reasonable contribution to the achievement 
of limits 

• Recognise prior investment in measures that have led to greater efficiency in water use or 
water quality mitigation measures 

• Clearly specify how measures designed to achieve a limit will impact existing authorisations 
(e.g. reduced annual take/discharge, reduced instantaneous take or reduced reliability). 

 

                                                
45 LAWF (2012) Third Report. Managing Water Quality and Allocating Water. Land and Water Trust.  
46 Stephanie May (2015) ‘New Zealand Water Availability and Allocation’ Opus.  
47 From NZLF 25 Feb Draft 2019 proposal 
48 http://www.landandwater.org.nz/includes/download.aspx?ID=141905  
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In addition to the aforementioned points, the government should ensure its funding schemes enable it 
to effectively contribute to efforts to bring highly over-allocated catchments back within limits. Co-
funding from local communities and councils should be required.49 
 
In order to successfully reform the current system in New Zealand there will also need to be the 
following changes:50 

• Strengthen director’s duties and corporate disclosures in relation to the environment and 
climate change 

• Deploy resource rentals in a nationally coherent systematic and fair way over time; 
• Provide for revenue raised through green taxes and resource rentals by channelling it back into 

environmental restoration measures 
• Gradually shift part of our broader tax base towards an environmental footprint tax (and 

rebate) system. 
 
A proposal for an alternative to allocation for activities such as for irrigation and discharges, was 
proposed in… in respect of the contamination of the Rotorua Lakes. A system of linking allocation to 
the land categorization system would provide optimum productivity in accordance with land 
categories.51 (Get info from Peter Fraser).  
 
Inaugurate an equity allocation regime to enable fairness of access to water for all users. The Te Tiriti 
framework for governance provides for fiduciary duty of the Crown to ensure cultural and development 
rights for Māori, and in equity terms, to provide restitution for disadvantage.  
 
An allocation has been negotiated in respect of fisheries and aquaculture and can be implemented for 
water. A tino rangatiratanga model will allow Iwi in each catchment/rohe to identify a percentage share 
of allocated quantum.  This would be required through the Waterways Statute and facilitated by the 
Commission.  
 
The years if exhaustive work on allocation has been reviewed in the Wai 2358 Report referenced in 
closing submissions and Ministry for Environment Technical Advisory Group allocation work 
programme, Cabinet papers, briefs of evidence,52 Briefings to Ministers,53 Land and Water Forum 
Reports54, and Reports such as on practices of Regional Councils.55 
 
We outline key proposals for allocation, recognizing the need for the Commission to convene a Working 
Group with a mandate to resolve systems and implementation for allocation.  
 
*Iwi/hapū allocation  

- a percentage share? 50% ? 100% with allocation responsibilities  
- to be determined by Te Mana o Te Wai catchment boards 
-  provide water for Māori land and provide  funds to Iwi without land – in recognition  of land 
alienation 

                                                
49 ibid  
50 “A model for the future” Severinsen 
51 Peter Fraser. Research Advisory Discussion 15 August 2020 
52 Eg. Workman, brief of evidence (doc F6), p 25 
53 Eg. Briefing to Minister for the Environment, ‘Fresh Water : Suggested Talking Points for Iwi Chairs Forum at 

Hokitika – 4 December 2015’, 3 December 2015 (Crown counsel, sensitive discovery documents (doc D92), p 1099) 
54 Land and Water Forum, Third Report of the Land and Water Forum : Managing Water Quality and Allocating 

Water , and Fourth Report (Wellington: Land and Water Trust October 22), p84–88(Workman, papers 
insupport of brief of evidence (doc F6(a) pp. 418–422 

55 Freshwater Allocation Practices by Regional Councils: Lessons for national freshwater allocation policy’ 
(draft) (Nelson, sensitive documents in support of brief of evidence (doc F28(b)), p 486) 
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*Establish criteria for allocation permits. These are the basis for allocation decisions Criteria include: 

- access for Māori according to a specific allocation allowance, and access for other new users 
- intergenerational accountabilities 
- guidelines on equity,  
- mana whenua rangatiratanga responsibilities,  
- ecosystem health 
- priority allocation to regenerative land use  
- social impacts,  
- discharges (with penalties for contaminating substances)   
-  renewable energy,  

 
*Transition away from first-in first served allocation through a crown funded buy-back scheme. This 
would allow for the Commission to set a percentage reduction of commercial allocations to be phased 
in over the time of current consents – the longest being 35 years. Given the importance of renewable 
energy, and the proviso of water for hydro being returned to the waterways, the consents for hydro and 
geothermal may not be subject to reductions.  
 
*Establish an adaptive management system for the quantum of water allocations by allowing for a 
percentage of available water, rather than allocations of a set volume.   
 
*Provide for a reserve for Te Mana o Te Wai based on environmental flow, mauri and ecosystem health. 
A reserve is intended to account for quantity and quality of water. Including quality in a Te Mana o Te 
Wai reserve means addressing associated land management practices, such as dairy, forestry, 
horticulture and vegetation clearance which have a direct effects on water quality. 
 
*Land based allocation. Categorize land according to gradation and productive use 
 
*Following unbundling and categorizing conduct a science and matauranga informed analysis of the 
different categories of water in different catchments including a Te Mana o Te Wai reserve, domestic  
and commercial uses. Mapping of these to give an allocations profile in each catchment, with 
information on allocation expiries, and on overallocation… 
 
*Research: The Waterways Commission conduct an analysis, catchment/rohe, by catchment/rohe of 
the proportion of consents allocated to Māori. This would provide a basis for allocations for equity. 
Conduct an analysis of unused water in current consents to quantify water that could be returned to the 
allocable quantum, whether through buy-back or through regulating for the return of unused water. The 
Opus Review is a reference for such analysis.56  Where water is overallocated, unused water could be 
requisitioned by the allocation body – proposed as Te Mana o Te Wai boards, or by a body such as a 
trust formed under the auspices of the Waterways Commission.   
 

Part IV– Note on Governance, Economy, Taonga. 
 
Allocation is part of the wider context of research on governance of waterways and development of a 
Te Tiriti o Waitangi institutional framework. This review of  allocation draws on sources that address 
allocation directly. Allocation of water is fundamental to New Zealand’s renewable energy, to 
agriculture, to tourism and recreation – for New Zealanders and for international tourism –which is 
under review with the dramatic change of COVID 19.  
 

                                                
56 Stephanie May (2015) ‘New Zealand Water Availability and Allocation’ Opus. 
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Considerations of allocation highlight the fact that governance and economy are inseparable, despite 
political discourses about reduced government and outsourcing government services to the private 
sector.  Private and public spheres are  integrated and formalised through the concept of private-public 
partnerships.  A note on governance, economy and the interface between  the public and private sectors 
brings into focus the economic issues associated with governance.   
 
In contrast to the liberal tradition, matauranga Māori would recognize both public and private spheres 
dimensions of tangible and intangible taonga.57 This is the case for taonga such as land,58  te Reo Māori 
and rivers, or Te Mana o te Wai.  In Te Runanganui o te Ika Whenua Inc Society v Attorney-General 
[1994] where the Court of Appeal said:59   
 

The Waitangi Tribunal have adopted the concept of a river as being taonga. One expression 
of the concept is ‘a whole and indivisible entity, not separated into bed, banks and waters’. 
The vesting of the beds of navigable rivers in the Crown provided for by the Coal-mines Act 
Amendment 1903 and succeeding legislation may not be sufficiently explicit to override or 
dispose of that concept. 

 
The contrast between integrative concepts and separated spheres of regulation is constantly in play in 
the interface between te Ao Māori forms of governance and western systems. Yet such  lines are blurred  
in respect of public-private divide in liberal governance. This is no longer a pivot that provides clear 
distinctions for regulation and accountability.  Economics rather than law, can be seen as the driving 
force of public policy. In neo-liberal theory the private interactions in the market are seen as the most 
efficient for delivering social wellbeing. The state therefore has responded with by yielding to the 
marketization of its roles by regulating to ensure the protection of property rights, enabling 
participation, preventing anti-competitive behaviour and providing goods that cannot be provided by 
the market. But in neo-liberal ideology there is no function is outside the role of the private sector and 
on the basis of efficiency and market competitiveness the role of the state becomes more limited.60  
 
There was a wave of reforms in the 1980’s to decentralize decision-making for market liberalization, 
privatization and public sector corporatization with private sector modes or organizing the public sector. 
Sectors such as water, electricity, telecommunications, housing, prisons were brought into market 
models of operating. The rationale of contracting out of government services was to increase 
competition in the market for the most efficient use of public funds – thus the state retains policy control 
while the private sector steps into the operations role.  Public service values were replaced with values 
of consumer satisfaction and efficiency. Despite the ‘rhetorical force’ of the public private distinction, 
government and market are no longer distinct spheres; rather the neoliberal agenda has pervaded 
government so that there is now a hybrid form of public governance.  
 
Accordingly, it is no longer useful to talk of ‘government’ and ‘market’ as distinct spheres with discrete 
functions of controlling collective outcomes and facilitating private transactions respectively, but rather 
of ‘new governance’. The Public Private Partnership model can be clearly seen in the State Owned 
Enterprise move to a Mixed Ownership Model which was introduced for the four hydro power 
companies: Mighty River Power, Genesis, Meridian and Mercury.   
 

                                                
57 Māmari Stephens (2017) To Protect and Serve: Finding new ways to protect Te Reo Māori as Cultural 

Property. In Do Cultural and Property Combine to make ‘Cultural Property’?  In Alberto Costi and Susy 
Frankel Culture et Propriete: Deux conditions necessaires et suffisantes a la reconnaisance d’une ‘Propriete 
Culturelle’? p. 7-22.  

58 E. T. Durie et al (2017) Ngā Wai O Te Māori  Ngā Tikanga me Ngā Ture Roia. The Waters of the Māori: 
Māori Law and State Law. A paper prepared for the New Zealand Māori Council 23 January 2017  

59 Te Runanganui o Te Ika Whenua Inc Society v Attorney-General [1994]2 NZLR 20 (CA). 26–27 
60 Godden et al 2013: 4/24).   
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Actors constituted in various forms now perform what might traditionally have been conceived as 
public functions, and many public entities, including government organisations, approach their 
functions bound by market objectives and principles of efficiency. It is in this context that the legal and 
policy responses to climate change adaptation are being developed and will operate.61  Looking at 
economy as a whole, energy is core to climate changing future but is externality in the growth and limits 
scenarios.62 
 
The reduction of the command and control model of the state does not mean the state has lost 
effectiveness – rather that economic instruments are being used to induce voluntary initiatives by 
industry with self-regulation  as more amenable to adaptation and flexible responses to risk. However 
we must take account of the devolution of governance of  freshwater and natural resources, and of 
climate change adaptation to local government.  
 
The regime of a neoliberal economy  externalizes environmental impacts, and delegates ecological 
considerations to a second tier status.  Current laws are therefore at odds with the concept of 
sustainability. 
 
Conclusion 
New Zealand’s environmental and conservation legislation has been developed in a neoliberal 
economic setting in which economic advantage are weighed against environmental values. As early 
as 1981 and as recently as 2017, the OECD Environmental Review identified the lack of national-
level strategic planning. Since the introduction of the RMA in 1991, the weighting in favour of the 
economy has been documented by historians and policy analysts. The Waitangi Tribunal identified 
the underlying binary between economic development and environmental values.63 The requirement 
to balance development with environmental protections has proved to be inadequate in enforcing a 
coherent national regime and stopping degradation.  
 
The biggest challenge of Climate Change policies is to design policy for a complex systems 
approach, and to integrate investment with low carbon supply chain and procurement 
systems.  
 
The procedural approach to freshwater policy development taken by the current Labour-led 
Coalition Government needs to be strengthened with commitments for implementing the 
advice.  In particular the Welfare Working Group, the Tax Working Group, the Essential 
Freshwater advisory groups have fallen short of seeing policy development, in particular 
Whakamana Tangata  and the Future of Tax.  
 
The Essential Freshwater advisory groups,  Kahui Wai, the Freshwater Leaders Group. 
Science Advisory Group and Regional Council group provide the basis for stakeholder 
informed policy. The most challenging areas of Waterways reform, including specified limits 
on Nitrogen discharges, Māori  rights and responsibilities, governance and allocation are so 
far, deferred.64 Resolution needs to recognize the legacy issues of dispossession and 
disproportionate disadvantage of hapū/Māori.  The provisions for a waterways statute and 
new waterways institutions are proposed as rehabilitative for waterways and for communities 
associated with water.  
                                                
61 Godden et al 2013: 4/24) 
62 Hagens, N.J. (2019) Economics for the Future – beyond the superorganism. Ecological Economics. Elsevier  
63  Betsan Martin ‘Water Law: a new statute for a new standard of mauri for fresh water’. Policy Quarterly Vol 

15, Issue 3, August 2019. P 55-61.  
64 New Zealand government ignores expert advice in its plan to improve water quality in rivers and lakes. 
https://theconversation.com/new-zealand-government-ignores-expert-advice-in-its-plan-to-improve-water-
quality-in-rivers-and-lakes-139554 
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A Te Tiriti o Waitangi framework with rangatiratanga governance  and allocation in the 
interests of waterways are starting points for custodial and intergenerational responsibility.  
With all the complexities of allocation, there are some who remind us ‘the first call on the 
river is the river.’ 
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