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Executive Summary 
 
Key proposals for discussion 
 
Our research team invites discussion on proposals for improving the governance of waterways outlined 
in this paper. Bearing in mind the foremost value of Te Mana o Te Wai, the health of waterways, the 
research focuses on two areas that require resolution: allocation and mana whenua rights and 
responsibilities.1 At the same time the research takes account of the full scope of matters concerning 
governance of waterways, including statutory and institutional proposals.   
 
The proposals in this paper includes Te Mana o Te Wai Waterways statute, a Commission and boards. 
These proposals are intended to bring together Crown kāwanatanga and rangatiratanga customary 
governing authorities for waterways. They draw together a full spectrum of rights and interests in 
waterways, including governance, fresh water for domestic needs, energy and commercial purposes. 
Mana whenua rights, responsibilities, and proprietary interests are addressed through recognition of 
rangatiratanga in statute, structured in the membership and scope of the Commission, and implemented 
through Te Mana o Te Wai catchment boards.  
 
These institutions will provide for rangatiratanga through mana whenua and provide for freshwater 
sectors, including environmental, commercial and water services. The principle of equity with criteria 
and guidelines for responsible use forms the basis for allocation for water services and commercial use. 
Allocation is to be proportional to the water available to allow for adaptive management.  
 
Elevated attention to mana whenua interests and allocation comes from the urgency to rehabilitate 
desecrated waterways and the legacy of exclusion of mana whenua from decision-making about 
standards, use and discharges and from hydro infrastructure. Appreciation of water as a taonga can be 
shared by all.  
 
The proposed institutional settings are intended to recognise the diversity of catchment characteristics, 
of Treaty settlements, histories and approaches, and community and commercial stakeholder priorities. 
Lying behind, and in tension with the concerted call for regulation for Te Mana o Te Wai, ecosystem 
health is the strategic context of primary industries earning 72% of exports worth $35 billion per year, 
which depends on freshwater and is underpinned by the irrigation industry.2 The competing priorities 
of ecosystem health, mauri and commercial imperatives could be reconciled in the long term in new 
settings for rehabilitative land use, kaitiakitanga and relationship with waterways including for  
intergenerational responsibilities.  
 
A new Waterways statute opens the occasion for dialogue on vesting.  Public trusteeship can be 
examined, along with legal personality in expanding governance roles with strengthened public 
responsibility and crown accountabilities for waterways as the source of life.  
 
                                                
 
1 We continue to grapple with the use of the terms “Māori, mana whenua, tangata whenua, Iwi and hapū. Te Tiriti o 
Waitangi refers to hapū.  Mana whenua is gaining increasing traction in RMA and Treaty settlement discourse, and we have 
largely settled on this as hapū are customarily mana whenua.  The term Māori is convenient in places, but may deny the 
diversity of Iwi and hapū. We ask for understanding where we have used terms that may not sit comfortably.   
2 Crown Irrigation Investments Ltd (2014) Statement of Intent 2015-2018 in  Sensitive Documents #F28(b). ENV.022,0279 
Waitangi Tribunal The stage 2 report on the National Freshwater and Geothermal Resources claim (Wai 2358, 2019).  
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This paper looks beyond the current review of the RMA3 and the Government’s work programme4 
which is separately considering “Māori rights and interests in freshwater, including the findings of the 
Waitangi Tribunal in Wai 2358.”  Proposals for a more equitable allocation regime is outside the scope 
of the RMA review and have not yet featured in the Government’s work programme. Proposals in this 
paper, including for a new statute and commission, and for allocation, are consistent with the review 
approach which seeks to repeal the RMA and replace it with more specific legislation.  
 
Te Mana o Te Wai Statute 
 
The Waterways statute will provide for integrated governance of fresh water as signaled in Essential 
Freshwater. This research does not specifically focus on water services and the ‘three waters’, although 
they are in scope for the statute.  
 
The purpose of the statute in respect of waterways is to provide national direction and enable local 
decision-making for waterways, giving effect to a hierarchy of purposes, Te Tiriti o Waitangi and the 
precautionary principle, taking into account immediate and deferred effects of all decisions in respect 
of waterways. Climate Change impacts on rainfall and water storage must be accounted for, with the 
statute aligned with the Climate Change Response (Zero Carbon Act), and other associated legislation.  
 
Transferring the governance of waterways from the RMA to domain specific institutions could be 
achieved through the transfer of powers under s 33, joint management agreement provisions and a new 
Te Mana o Te Wai statute. Transition to the new institutions will require strategic planning.   
 
Te Mana o te Wai Commission 
 
There is a proliferation of commissions in Aotearoa New Zealand.  We have reviewed a number of 
models including the Parliamentary Commissioner for the Environment, the Climate Commission, the 
Waitangi Tribunal, the Children’s Commissioner and the Human Rights Commission. It is clear that 
there is a real opportunity for a Te Mana o te Wai Commission to better reflect the Te Tiriti o Waitangi 
partnership and give effect to rangatiratanga. We have reviewed appointment processes and protocols 
for determining membership. Our discussion paper puts forward the proposal of the NZMC as a starting 
point for discussion.  
 
The Commission would consist of Crown and mana whenua co-commissioners and may have up to 20 
representatives including mana whenua appointees and Crown appointees. 
 
The Commission will oversee allocation and management of water, with day-to-day management 
devolved to Waterways Catchment Boards in the regions. The Commission’s role includes monitoring 
and periodically reviewing the Catchment Boards’ implementation of relevant water quality and 
allocation standards in keeping with Te Mana o Te Wai  and be empowered to impose sanctions and 
override a Catchment Board’s decision in certain circumstances.  The Commission will have dispute 
resolution; information gathering, publishing; record-keeping and analytical functions.  
                                                
 
3 Resource Management Review Panel New directions for resource management in New Zealand (Ministry for the 
Environment, 2020). 
4 Ministry for Environment Essential Freshwater. Healthy Water Fairly Allocated (2018) New Zealand Government 
<www.mfe.govt.nz/sites/default/files/media/Fresh%20water/essential-freshwater.pdf>. 
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The Commission would oversee a system for payment for commercial use of water, and a public good 
investment of the funds. Funds to be used for capacity building to give effect to the new system, and/or 
for public good investment such as into the superannuation fund.   
 
Te Mana o Te Wai Catchment Boards 
 
Recognising the importance of enabling mana whenua and local communities to have greater rights and 
responsibilities in the governance and management of the landscapes and ecosystems they live in and 
near, Catchment Boards would be tasked with implementing within their catchment rohe the national 
directions and standards set by the National Policy Statement – Freshwater Management through the 
Commission.  Mana whenua convened catchment boards are intended to elevate the role of Māori in 
regional catchments and ensure their participation.  Currently mana whenua participation is 
predominantly through some Treaty Settlement Agreements that require co-management and 
participation in RMA processes with their Regional Councils.  
 
Drawing from the Waikato-Tainui experience, the development of a Vision and Strategy would rely on 
Iwi Freshwater Strategy and Iwi Management Plans, and Regional Policy Statement and Regional Plans 
as references for the Vision and Strategy. Each of these brings distinctive approaches and authority of 
mana whenua, Regional Councils, user and environmental interests. In order to avoid majoritarian 
decision-making, a consensual process is encouraged. Guidelines for decision-making are through 
application of the hierarchical priorities of the Waterways/Te Mana o Te Wai Act. These priorities and 
the principles of responsibility, rangatiratanga, mauri, environmental flows, regenerative water 
management, limits and context are criteria for decision-making for environmental, commercial and 
energy purposes.   
 
Opportunity for public participation, education and experiential learning with waterways needs to be 
included in the scope of these institutions.  
 
Allocation and Water Economy 
 
Proposals and ideas for allocation seek to incentivise responsible water use, including reduction and 
recycling of water and support rehabilitative land and water use. They also seek to ensure mana whenua 
values and access to water resources. These proposals are premised on moving away from first-in-first 
served allocation system. The following are for consideration:  

• Provide a “reserve” for environmental flow, mauri and ecosystem health. One view is that water 
belongs to its waterway or water body and this is the primary orientation for a system of 
allocation and uses. 

• With national direction on ‘reserves’ provided by the Commission, place decisions on the use 
of water with new dedicated organisations tentatively called Te Mana o Te Wai Boards or 
“Waterways Authorities”.  

• In respect of Mana whenua allocation, keep a percentage allocation on the table for 
distributional equity and restitution for waterways and their resources.  The Commission in 
discussion with Te Mana o Te Wai boards to provide national guidance. 

• Options for transitioning away from first-in-first served include a Crown funded buy-back 
scheme, rebate for return of unutilised consented water.  

• Establish values criteria for allocation permits for abstraction and discharges.  
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• Regulate to eliminate environmentally detrimental externalities.   
• Establish an adaptive management system for the quantum of water allocations by allowing for 

a percentage of available water, rather than allocations of a set volume.  
• Retain a fixed term use right for water users rather than an alienable property right. 
• Permits for discharges to land be allocated according to capacity for absorption as provided in 

the land class system 
 
The waterways will retain their water for their health. They may give some water for both domestic and 
commercial use through allocation.  A pricing system is to be established for the commercial use of 
water – provided for in statute and managed by the Commission. Pricing requires national vesting of 
water, which can be in the rivers.  
 
One proposal is for iwi to manage the allocation through ‘trading’ allocable water with distribution 
through auction or tenders based on Te Mana o Te Wai criteria. This proposal is offered to achieve both 
equity and efficiency. The revenue derived from water sales is not owned by any private individual or 
Iwi. In this sense the river could ‘gift’ this revenue to all peoples by transferring it to public purposes 
such as rehabilitation, capacity building, or to the superfund.  
 
A decision on a revised model for allocation needs to be made by the Commission.  
 
Concluding comments 
 
A key requirement of mana whenua is guaranteed access to water for cultural and economic purposes.5 
The right to development and the public good dimensions of Indigenous peoples are affirmed in the UN 
Declaration of Rights of Indigenous Peoples, and throughout Waitangi Tribunal claims and settlements.  
 
The Crown’s espousal of non-ownership obscures customary title and prevents development of Te Tiriti 
based governance of waterways in Aotearoa New Zealand. The non-ownership regime is a barrier to a 
pricing regime, yet it allows for Crown policy setting and regulation.  The policy settings have allowed 
commercial priorities to proceed and environmental externalities to be discounted.  The cumulative 
effects of the combined land use and allocation system, which was oriented to effects rather than 
outcomes, has resulted in untenable degradation and in proposals for revision of the law.6  A vesting of 
water, such as through legal personality or trusteeship would allow for Te Mana o Te Wai framework 
and a pricing system to give effect to a water economy that safeguards waterways intergenerationally.  
 
A Waterways statute provides the occasion for a dialogue on public trusteeship of waterways. Aotearoa 
New Zealand has yet to develop law of public trusteeship.  Public trusteeship could sit alongside legal 
personality in expanding guardianship roles with strengthened public responsibility and crown 
accountabilities for waterways as the source of life.  

                                                
 
5 Mai i te Maunga ki te Awa: Te Hapori o Maungatautari Freshwater Case Study commissioned by Ngāti Koroki Kahukura 
Trust, Iwi Leaders Forum (2015) at 14.  
6 Resource Management Review Panel New directions for resource management in New Zealand (Ministry for the 
Environment, 2020) at 63. 
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Waterways, Te Mana o Te Wai  
Governance – Discussion Paper 

 
Introduction 
 
The purpose of this paper is to provide proposals for discussion on the role and scope of a Te 
Mana o Te Wai Waterways Commission, with preliminary consideration to a Te Mana o Te 
Wai Waterways statute. Our research on governance7 sits within the pre-eminent value of Te 
Mana o Te Wai, which we use as a confirmed value concept, conveying both ecosystem health 
and tikanga. Te Mana o Te Wai has been introduced from Te Ao Māori, and is a ‘fundamental 
concept’ in the Essential Freshwater policy programme.8 We use the term waterways, rather 
than ‘fresh water’ to convey the multiple forms or manifestations of water and the inter-
connected systems of water flows, of holding and cleansing processes from the mountains to 
the sea.  
 
A Waterways statute and Waterways Commission with Te Mana o Te Wai catchment boards 
are to advance governance in a Te Tiriti o Waitangi framework. The focus of current 
government policy is on water quality – corresponding with the actively publicised and 
widespread concern about degrading waterways.9    
 
A Waterways statute in a Te Tiriti o Waitangi framework is a step forward in jurisprudence in 
recognising two systems of law and two ontologies: the western system of common law and 
statute, and Māori customary law and associated knowledge systems (See  Supplementary 
notes: Legal Plurality, Sovereignty, Solidarity Sovereignty).  
 
The full scope of waterways matters is complex. Attention tends to be sector-oriented: 
iwi/hapū/Māori, environment, farming, industry, energy, domestic supply, waste and 
infrastructure.  Additionally, national policy through the RMA, NPS-FM, National Objectives 
Framework and Regional Council authorities are further layers of reference. The institutional 
structure outlined in this research integrates these components of water policy. 
  
Te Mana o Te Wai Waterways Statute, Commission and Water Catchment 
Boards 
 
                                                
 
7 Waterways and Governance Literature Review. http://www.response.org.nz/wp-content/uploads/2020/11/Governance-Lit-
Review-Draft-Summ-Ed-1Nov20.pdf 
8 National Policy Statement - Freshwater Management 2020 at 1.3 (<www.gazette.govt.nz/notice/id/2020-go3443>). 
9 For example, Mike Joy Polluted Inheritance: New Zealand’s Freshwater Crisis (Bridget Williams Books, Wellington, 
2015); Mike Joy (ed) Mountains to Sea: Solving New Zealand’s Freshwater Crisis (Bridget Williams Books, Wellington, 
2018) at 16; Catherine Knight Beyond Manapouri: Fifty Years of Environmental Politics in New Zealand (Canterbury 
University Press, Christchurch, 2018). 
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A Te Mana o Te Wai Waterways statute, Commission and Boards are intended to bring 
together kāwanatanga and rangatiratanga responsibilities for waterways. A statute and 
Commission draw together multiple interests in water. These include governance, use of fresh 
water for domestic needs and commercial purposes. They build on an integrative approach 
signaled in Essential Freshwater.10  
 
A Commission will provide a national institution that will enable catchment decision-making 
and implementation and will encompass mana whenua rights and responsibilities in 
governance and implementation. These provisions complement Te Tiriti o Waitangi settlement 
provisions for iwi with ongoing engagement in national policy and regional council planning 
and consenting processes.   
 
The recently introduced Te Mana o Te Wai framework for water quality standards in RMA 
reform, with mauri and mahinga kai as supporting principles, are testimony to the effectiveness 
of Māori articulation of indigenous holistic views of waterways and their benefit to public 
policy for all.  
 
Māori rights and responsibilities, and allocation 
This research addresses the two topics that have most eluded resolution – mana whenua rights 
and responsibilities, and allocation.11  
 
Mana whenua rights, responsibilities, and proprietary interests are addressed through a 
framework for Crown and rangatiratanga or customary authority, that is recognised in statute, 
structured in the membership and systems of the Commission, and implemented through Te 
Mana o Te Wai Catchment Boards. These institutions will provide for rangatiratanga through 
Iwi and hapū and provide for freshwater sectors, including environmental, commercial and 
water services. 
 
The matter of Customary title, Native title and ownership will proceed through mana whenua 
led procedures. The statute, Commission and Boards will allow for any proceedings and 
decisions on proprietary interests, and not in any way preclude provision for them and their 
implementation.  
 
It is proposed that collaboration will be facilitated by an emphasis on shared responsibility for 
the guardianship and use of freshwater and waterways. Allocation proposals are drawn from 
multiple streams of options that have been put forward over time.  
 

                                                
 
10 Ministry for Environment Essential Freshwater. Healthy Water Fairly Allocated (2018) New Zealand Government 
<www.mfe.govt.nz/sites/default/files/media/Fresh%20water/essential-freshwater.pdf>. 
11 Allocation and Water Economy Literature Review. http://www.response.org.nz/wp-content/uploads/2020/11/Literature-
review-Allocation-F-Summ-Ed1Nov20.pdf 
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The principle of equity, with criteria/guidelines for responsible use, is the basis for allocations 
for water services and commercial use. Allocation is to be proportional to the water available. 
Proportional allocation, rather than set volumes, allows for adaptive management. Restrictions 
on use may be activated by the Commission or through catchments/rohe boards and include 
the use of rāhui.   
 
Rangatiratanga and Vesting  
 
This section reviews discussions about ownership, vesting options and options for recognising 
rangatiratanga, or customary authority, such as through legal personality, fiduciary duties and 
public trusteeship. 
  
Rangatiratanga in respect of waterways 
 
For almost 200 years, conflicts have arisen between the Crown and Māori due to differences 
in world views and the systems of law and governance that ensue.  The nature of obligations 
under Te Tiriti o Waitangi has been at the centre of those conflicts, exemplified by claims in 
respect of water as a taonga.  The fact that prior to colonisation, Aotearoa New Zealand was 
inhabited by iwi as autonomous sovereign nations adds layers of complexity. And so it has 
proved difficult to reconcile the contradictory views that Iwi and hapū have regarding 
ownership of water.  
 
Having been forcibly removed from their homelands and waterways, and excluded from the 
franchise and other forms of decision-making, claimant groups have claimed ownership in 
water in order to restore rangatiratanga and, in the face of increasing degradation, to be more 
meaningfully involved in the rehabilitation and protection of the health and wellbeing of 
waterways that go to the core of their identity and sense of responsibility.  In doing so they 
have been forced to try and make sense of competing (and complex) English common law 
doctrines and their own tikanga understandings. Acknowledging that a range of opinions exists 
goes a long way to helping to understand some of the problems associated with ownership.12     
 
Ownership of water refers to exercising governance responsibilities and holding a property 
right over it. This is the scope of Customary title. Governments have generally refused to 
recognise Māori claims of ownership and proprietary rights in water, but have been willing to 
return title to associated lands such as river and lake beds, and to acknowledge rights to culture, 
such as kaitiakitanga.13  But its inclusion in the RMA has seen kaitiakitanga come to mean 

                                                
 
12 Marama Muru-Lanning Tupuna Awa: People and Politics of the Waikato River (Auckland University Press, Auckland, 
2016).  See also Supplementary notes which provide a fuller discussion on ownership and rangatiratanga and the references 
to iwi leaders summary reports.  
13 Andrew Erueti “Māori Rights to Freshwater: The Three Conceptual Models of Indigenous Rights" (2016) 24 Waikato Law 
Review Taumauri 58. 
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something less than ownership, contrary to the depth of meaning of being a kaitiaki according 
to tikanga, which has kaitiakitanga as one of the manifestations of ownership.14   
 
The Crown has assumed ownership of freshwater both in the sense of governance and in 
regulating its use in terms of property, thus allowing commercial interests to profit from it.  
This Crown assumption is inconsistent with Te Tiriti o Waitangi.  
 
In bringing inconsistencies such as this to the attention of the Waitangi Tribunal and the Courts, 
claimant groups have framed their claims in different ways.  Most commonly, rangatiratanga 
in respect of water is framed as something more than the right to co-manage, more than a 
property right and much more than the narrow interpretation of kaitiakitanga that has gained 
traction.  Some Iwi and hapū have claimed ownership to entire waterways. Others have moved 
beyond the Waitangi Tribunal claims and secured redress mechanisms for the overarching and 
urgent purpose of restoring and protecting the health and wellbeing of waterways.15   In these 
processes, it is argued or assumed by claimant groups that ownership, or Customary title, has 
not been ceded or sold to the Crown. There has been a level of discussion about unextinguished 
Customary title, both as to the beds of waterways, and to water itself.16    
 
There has been a gradual shift of Waitangi Tribunal findings in relation to freshwater bodies, 
from ownership at 1840 but subsequently to shared resources, to ownership continuing 
unextinguished to the present time.  A test case on ownership on the basis of unextinguished 
customary title has been opened by the Waitangi Tribunal Stage 2 report.17 Te Maire Tau 
observes that Te Tiriti o Waitangi settlements have “fallen short of addressing the ownership 
of water”, but that they do not necessarily negate provisions for ownership.18 (See 
supplementary notes:  ‘Legal Plurality and Custom Law’)  
 
Te Awa Tupua and legal personality 
 
Legal personality is a corporate concept which has been given an innovative application to Te 
Urewera National park and to Te Awa Tupua, the Whanganui River, as an ancestral water 
body. These particular legal forms are through the Waitangi Tribunal settlements of Te 
Urewera and the Whanganui River claims.19   The vesting of Te Urewera  and the Whanganui 

                                                
 
14 Te Maire Tau Water Rights for Ngāi Tahu: A discussion paper (Canterbury University Press, Christchurch, 2017).  
15 Claims to the Tribunal are framed in terms of breach of “Treaty principles” given the Tribunal’s empowering legislation, 
Treaty of Waitangi Act 1975.  Claims may increasingly refer to Te Whakaputanga 1835 as more becomes known about the 
importance of that document, and to the United Nations Declaration on the Rights of Indigenous Peoples:  see Linda Te Aho 
“The ‘False Generosity’ of Treaty Settlements – Innovation and Contortion” in Andrew Erueti (ed) The UN Declaration on 
Rights of Indigenous Peoples: Implementation in Aotearoa (Victoria University Press, Wellington, 2017) at 99.  
16 Te Maire Tau Water Rights for Ngāi Tahu: A discussion paper (Canterbury University Press, Christchurch, 2017) at 53. 
17 Waitangi Tribunal The stage 2 report on the National Freshwater and Geothermal Resources claim (Wai 2358, 2019). 
18 Linda Te Aho “The ‘False Generosity’ of Treaty Settlements – Innovation and Contortion” in Andrew Erueti (ed) The UN 
Declaration on Rights of Indigenous Peoples: Implementation in Aotearoa (Victoria University Press, Wellington, 2017) at 
99.  
19 It is noted that these Treaty settlement redress mechanisms fall short of the iwi aspirations as articulated in their claims to 
the Waitangi Tribunal, and in the subsequent Tribunal reports. For example, see Mai i te Maunga ki te Awa: Te Hapori o 
Maungatautari Freshwater Case Study commissioned by Ngāti Koroki Kahukura Trust, Iwi Leaders Forum (2015) at 9. 
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River  as legal persons gives standing in law to these entities in their own right, via statute. 
This legal concept has also been applied in India, Ecuador and Colombia. The granting of legal 
personality to rivers and other entities is resetting governance for the relationship between 
people and nature, in a way that seeks to bridge tikanga with corporate law. Usually human 
guardians are appointed to represent the interests of a legal person, which in this case is a river 
or other entity of nature. Significantly, a legal person such as a river or forest becomes a subject 
of law, and as a legal person is vested with its own rights and duties.20   
 
Public trusteeship 
 
The doctrine of public trusteeship as a form of vesting encompasses public good interests and 
prospective, forward-facing responsibility. Trusteeship is a widely used form of vesting of 
waterways, including the United States, Australia, Costa Rica and South Africa. It has potential 
as a framework for the governance of earths global commons, the atmosphere, oceans, and 
polar regions, with scope beyond the boundaries of national jurisdictions.  
 
The constraint of national interests means that states fall short in their responsibility for the 
global commons. Klauss Bosselmann states “[t]he public trust doctrine says that natural 
commons should be held in trust as assets serve the public good”.21 
 
The doctrine of public trust assists in overcoming the limitations of short-term policy inherent 
in electoral cycles of government. The emphasis on public good acts as a counterpoint to the 
sway of private property interests, which are a significant factor in the degradation of 
waterways.22 
 
Public trusteeship comes into focus through the Wakatū case in respect of the Nelson Tenths, 
in which the Supreme Court confirms the fiduciary duty of the Crown in respect of contractual 
obligations to Māori owners. 23 Trust law in New Zealand is largely confined to private trusts 
and public trusteeship had not been developed here.  
 
The significance of the Wakatū case is that the Crown has fiduciary duties on behalf of the 
Māori customary owners, which are duties in the nature of a trust. These arise either through 
the Te Tiriti o Waitangi or through the obligations arising from a contract (in this case relating 
to the Crown’s assumption of the New Zealand Company purchase).    
 

                                                
 
20 AH Angelo “Personality and Legal Culture” (1996) 26 Victoria University of Wellington Law Review 395. 
21 K Bosselmann “Reclaiming the Global Commons: Towards Earth Trusteeship” in Betsan Martin, Linda Te Aho and 
Maria Humphries-Kil (eds) ResponsAbility, Law and Governance for Living Well with the Earth (Routledge Taylor and 
Francis Group, London and New York, 2019) at 35-56.  
22 Betsan Martin “Nga Pou Rahui” in Betsan Martin, Linda Te Aho and Maria Humphries-Kil (eds) ResponsAbility, Law and 
Governance for Living Well with the Earth (Routledge Taylor and Francis Group, London and New York, 2019) at 27 and 
following. See Supplementary notes in this paper on the doctrine of Public Trust.  
23 Proprietors of Wakatū v Attorney-General [2017] NZSC 17, [2017] 1 NZLR 423.  
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The Wakatū case opens the prospect of trusteeship first of all as an obligation by the Crown 
enforceable in the courts.  Beyond the immediate implications of this case consideration can 
be given to vesting waterways in a trust with Crown and mana whenua trustee obligations for 
waterways. With both parties having fiduciary duties as trustees of the waterways.  We 
therefore consider there is potential here for public trusteeship of waterways – a form of vesting 
that is used in other jurisdictions, including Australia, South Africa and the United States, 
Hawai’i in particular (see Supplementary notes: ‘Public Trusteeship of Waterways.  
 
Pragmatic solutions  
 
This discussion paper recognises the need to maintain relationships between Iwi and hapū and 
the Crown and the New Zealand public, as well as the need to act responsibly and in good faith 
whilst allowing those who wish to progress a discussion on ownership to do so. The proposals 
adopt the pragmatic approach of the Iwi leaders and also directly align with the work of the 
New Zealand Māori Council.24 
 
To ensure that their discussions with the Crown were well-informed, Iwi leaders25 facilitated a 
series of regional wānanga over a number of years. They proffered iwi-generated case studies 
on how “rights and interests’ might be recognised in different catchments,26 and commissioned 
a literature review.27 Collectively, this work affirmed that Iwi and hapū perceived and 
articulated their rights and responsibilities in quite different ways.  They also commissioned a 
series of reports exploring options for allocation.28   
 
The work conducted between Iwi leaders and the Crown focused on outcomes rather than 
philosophical debates. Recognition of rights and responsibilities would come from the 
outcomes of a framework.  As a starting point for discussions that ensued, Crown 
representatives echoed the approach of the Tribunal in advocating the need for middle ground.  
It was clear that there would be some mechanisms that just would not gain the support of the 
Crown. Iwi were similarly clear that there would need to be some form of definitive statement 
of recognition.  
 
The proposals in this discussion paper which move towards a governance framework for 
freshwater based on responsible use is an elegant solution which rises above the inevitable 
                                                
 
24 ET Durie “Discussion paper on law and responsibility for water: towards reconciling Māori proprietary interests and 
public interests in water” (unpublished paper, 2014) and ET Durie “Indigenous Law and Responsible Water Governance” in 
Betsan Martin, Linda Te Aho and Maria Humphries-Kil (eds) ResponsAbility, Law and Governance for Living Well with the 
Earth (Routledge Taylor and Francis Group, London and New York, 2019) at 135-143.  
25 Iwi leaders are the mandated representatives of iwi and hapū groups who regularly meet to discuss issues of mutual 
significance, create strategic plans, and engage on a rangatira ki te rangatira basis with Ministers of the Crown.    
26 “Rights and interests” has become a catchphrase.  The authors of this discussion paper avoid the term “interest” as it tends 
to mean something less than legal rights (Waitangi Tribunal The Report on the Management of the Petroleum Resource (Wai 
796, 2003)).  Accordingly, we prefer the term “rights and responsibilities”.  
27 Horiana Irwin-Easthope and Maia Dayle Iwi/Hapū Rights And Interests In Fresh Water: Recognition Work-Stream  
Research Report Literature Review prepared for Iwi Advisory Group. This work was supported by the Crown.  
28 D Graham, W Li and D Moore Essential Freshwater Regulations – Industry Impact Analysis (Sapere, 2020); Keiran 
Murray, Marcus Sin and Sally Wyatt The costs and benefits of an allocation of freshwater to iwi (Sapere, 2014). 
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conflicts that exist in relation to ownership and encourages respect for difference and 
agreement for direction moving forward.  
 
Pathways leading to a new institutional framework  
 
A Waterways/Te Mana o Te Wai Commission is a proposal of the New Zealand Māori Council, 
and prior to that, the Land and Water Forum and NGOs, and in 2019 was included as a 
recommendation of the Waitangi Tribunal.29  Te Kāhui Wai, the Māori Advisory group for 
Essential Freshwater also support a Commission.30  Proposals for recognition of rangatiratanga 
and kaitiakitanga rights and responsibilities are predated by a long arduous process of court 
proceedings and petitions to government from iwi, such as Whanganui, Waikato, Tūhoe, dating 
from 186231  and, most recently, the Waitangi Tribunal Freshwater and Geothermal claim, 
Stages 1 and 2.  
 
This discussion paper is informed by historical research on waterways drawn from the 
Waitangi Tribunal and environmental history and policy reviews.  The Waitangi Tribunal 
Rivers claims and the most recent Freshwater and Geothermal Resources claim lead to 
proposals that encompass restitution for Māori rights, relationships and responsibilities in 
waterways, and are beneficial to public good interests for the health of waterways.  
 
Current situation and the RMA 
The Waitangi Tribunal finding in the Stage 2 report on the Fresh Water and Geothermal Claim, 
that customary title to fresh water has not been extinguished, opens the door to pursuing a test 
case for ownership of water.  
 
At the time of writing, major attention is being given to reform of the RMA.32 Current reform 
of the RMA in respect of fresh water is directed towards reversing degradation and improving 
water quality. This is being achieved through an updated NPS-FM. Iwi and hapū advocacy for 
the recovery of water quality has introduced Te Mana o Te Wai as a first principle for water 
policy.33 

                                                
 
29 Waitangi Tribunal The stage 2 report on the National Freshwater and Geothermal Resources claim (Wai 2358, 2019). 
30 Kӓhui Wai Mӓori “Te Mana o te Wai” Report to Minister of the Environment, 2019 
(<www.mfe.govt.nz/sites/default/files/media/Fresh%20water/kahui-wai-maori-report.pdf>); Ministry for Environment 
Essential Freshwater. Healthy Water Fairly Allocated (2018) New Zealand Government 
<www.mfe.govt.nz/sites/default/files/media/Fresh%20water/essential-freshwater.pdf>. 
31 In 1862 Waikato-Tainui opposed the Governor’s intentions of putting an iron steamer on the Waikato River. From the 
1880’s Kingitanga leaders fought in political arenas and the courts to address confiscations. Mai i te Maunga ki te Awa: Te 
Hapori o Maungatautari Freshwater Case Study commissioned by Ngāti Koroki Kahukura Trust, Iwi Leaders Forum (2015) 
at 9,11.  Opposition to confiscations in the 1860s is documented by every iwi, including Tūhoe. See, for example, J Binney 
Encircled Lands (Bridget Williams Books, Wellington, 2009); Waitangi Tribunal The Whanganui River Report (Wai 167, 
1999).  
32 See Greg Severinson Reform of the Resource Management System: the urban context (Environmental Defence Society, 
2020); Resource Management Review Panel New directions for resource management in New Zealand (Ministry for the 
Environment, 2020). 
33 Ministry for Environment National Policy Statement for Freshwater Management (2020) 
<www.mfe.govt.nz/sites/default/files/media/Fresh%20water/national-policy-statement-for-freshwater-management-
2020.pdf>. 
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But the proposals here are not concerned with reform of the RMA. The main reason is that 
water quality has become degraded under the regime of the RMA, despite the purpose of 
sustainable development and integration of resource management. The RMA does not give 
effect to Te Tiriti o Waitangi.  The purpose of the RMA, as stated in s 5, “is to promote the 
sustainable management of natural and physical resources”, “sustainable management” being 
defined as providing “for their social, economic, and cultural well-being”. There are two main 
areas of concern with the RMA:  

• The failure of the RMA to stop the decline of freshwater quality and protect the 
health of waterways and their ecosystems; and  

• Despite amendments to introduce kaitiakitanga and concepts from tikanga, 
principally Te Mana o Te Wai, they fall short of decision-making rangatiratanga 
provisions of Te Tiriti o Waitangi.  

 
The Crown and the Iwi Leaders Group worked intensively to co-design reform options in 
2015–16. Outcomes were disappointing in Te Tiriti terms as there has been no decision on 
allocation, proprietary interests and ownership, despite Māori proprietary interests being 
confirmed  by the Supreme Court in Paki v Attorney-General.34 This was mainly because the 
Crown did not make decisions in partnership but reserved all decision-making to itself. The 
Crown’s bottom lines, including ‘no one owns water’ and ‘no generic share for iwi’, meant that 
the Crown and Iwi Leaders Group did not reach agreement on allocation reforms.35 
 
Te Mana o te Wai was introduced by Iwi leaders to give priority to the health of freshwater 
bodies.36 Te Mana o te Wai is also a vehicle for wider community values as well as Māori 
values in respect of healthy water bodies.  Te Mana Whakahono a Rohe was introduced in 2017 
to improve iwi-Council relationships and involvement in consultation and plan-making. These 
mechanisms were intended to provide equity for those Ii and hapū who did not achieve co-
management redress via Te Tiriti o Waitangi settlements.   
 
Erueti comments that the Crown scrupulously avoids the political authority model and notes 
that although Joint Management Agreements give iwi shared decision-making power, this falls 
short of the full rights contained in UNDRIP, which New Zealand has assented to, being the 
right for mana whenua to give (or withhold) “free, prior and informed consent” in relation to 
acts of the Crown that affect natural resources in a rohe.37   
 
New Zealand’s environmental and conservation legislation has been developed in a neoliberal 
economic setting in which economic advantage is weighed against environmental values. As 

                                                
 
34 Paki v Attorney-General (No 2) [2014] NZSC 118, [2015] 1 NZLR 67. 
35 Waitangi Tribunal The stage 2 report on the National Freshwater and Geothermal Resources claim (Wai 2358, 2019) at 
ch 6.  
36  Willie Te Aho, Expert Advice interview (10 September 2020).     

37 Andrew Erueti “Māori Rights to Freshwater: The Three Conceptual Models of Indigenous Rights” (2016) 24 Waikato 
Law Review Taumauri 58 at 61 
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early as 1981 and as recently as 2017, the OECD Environmental Review identified the lack of 
national-level strategic planning. Since the introduction of the RMA in 1991, the weighting in 
favour of the economy has been documented by historians and policy analysts. The Waitangi 
Tribunal identified the underlying binary between economic development and environmental 
values.38 The requirement to balance development with environmental protections has proved 
to be inadequate in enforcing a coherent national regime and stopping degradation.  
 
Water from the Waikato River for Auckland Watercare referred to a Board of Inquiry 
 
The drought in the Auckland catchment affecting municipal water storage reservoirs  has led 
to Watercare, the subsidiary that manages Auckland’s drinking and wastewater, applying for a 
further 200 million litres per day of water from the Waikato River.39  This has called for an 
emergency response by Minister David Parker, using the call in powers under pt 6AA of the 
RMA to refer the application to a Board of Inquiry.  This scenario illustrates the potential 
benefit of a Waterways Commission.  A Commission would have a more comprehensive view 
of the water requirements of regions and with a mandate for integrative policy across all water 
sectors, and including climate change, to address build resilience against critical situations 
through precautionary planning.   
 
Climate change 
Climate change is shifting the patterns of rainfall and bringing new conditions of floods, 
droughts and temperatures. Changes in freshwater supply and hazards are difficult to predict 
and require adaptive policy that can respond to uncertainty and change. The scope of challenges 
to rehabilitate waterways, introduce equitable access to water and provide for unprecedented 
effects on water systems from climate change in Aotearoa New Zealand are mirrored world-
wide. The OECD Study on Water40 recognises that it is impossible to make new policy settings 
in one step, often because of politics and contested interests.  There is tension between an 
evolving iterative process with stakeholder engagement and the known remedies and risks that 
should be attended to in statute and policy. Allocation is particularly challenging and must 
include an account of climate change impacts on waterways in policy and governance  
 
At present the RMA does not provide sufficient requirements to consider climate change in 
decision-making for infrastructure, procurement and resource consents. There has been a recent 
amendment to remove the s 104E prohibition on consent authorities from having regard to 
effects on climate change when considering applications for discharge and coastal permits and 
ss 70A and B which restrict the ability of regional councils to make rules and regulations 
relating to controls on discharges of greenhouse gases.41  
  

                                                
 
38  Betsan Martin “Water Law: a new statute for a new standard of mauri for fresh water” (2019) 15(3) Policy Quarterly 55.  
39 Hon David Parker “Auckland water consent referred to a Board of Inquiry” (press release, 30 June 2020).   
40 OECD Water Resources Allocation: Sharing Risks and Opportunities (2015) OECD Studies on Water at 105 and 
following.  
41 See Resource Management Amendment Act 2020. 
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The RMA does not provide guidance nor criteria that align with the Climate Change Response 
(Zero Carbon) Amendment Act 2019. Considering the connection of climate change on the 
hydrolic cycle in respect of droughts and floods, there needs to be policy that takes account of 
uncertainty in planning and with robust systems for evaluating emissions across supply chains 
and whole life cycle of projects.   
 
Renewable energy does not necessarily have renewal built into its systems of production – as 
can be seen with the Tiwai Aluminium Smelter – where, despite production with renewable 
hydro-energy,  toxic waste and emissions impact on the Waiau River. These and other matters 
relating to the regional economy, all need to be integrated into waterways and climate change 
impact assessments.42  The proposed Waterways Commission would include criteria for 
climate change in its mandate.  
 
Overall, the RMA is concerned with managing the effects of activities. The Waitangi Tribunal, 
in The stage 2 report on the National Freshwater and Geothermal Resources claim found, 
among other things, that the RMA does not provide adequately for the rangatiratanga and the 
kaitiakitanga of Iwi and hapū over their freshwater taonga.43  Nor does the RMA provide for 
Māori proprietary rights. It is not concerned with coherence and an overall strategic direction 
for the multiple provisions for hydro-generation, geothermal, irrigation, discharges and waste, 
water-bottling and for managing the impacts of land use such as forestry and dairy. These 
matters are dealt with through additional provisions of the NPS-FM and amendments. The 
Waitangi Tribunal was clear in The stage 2 report on the National Freshwater and Geothermal 
Resources claim that provision must be made for proprietary redress and developing a new 
allocation regime in partnership with Māori.  A Waterways statute and Commission would be 
designed for a comprehensive view of waterways management oriented to shared responsibility 
from both public and private interests.  
 
Achieving a new institutional framework for waterways   
 
On the basis of our research, we propose a Te Mana o te Wai Waterways statute and the 
establishment of a Te Mana o te Wai Commission. The purposes of the statute and the 
Commission include resolution of mana whenua rights and responsibilities, the rehabilitation 
of waterways, and a new system of allocation with provision for commercial use of water 
resources.   
 
The responsibility for the guardianship of waterways and use of fresh water would be removed 
from the RMA and vested in the Commission and implemented through ‘Te Mana o Te Wai’ 
Boards.  Removal from the RMA could be achieved through statute or through the transfer of 
powers under s 33 of the RMA which provides: 
 

                                                
 
42 R Oram “Now we can see our future” Newsroom (online ed, 12 July 2020).  
43 Waitangi Tribunal The stage 2 report on the National Freshwater and Geothermal Resources claim (Wai 2358, 2019). 
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A local authority may transfer any 1 or more of its functions, powers, or duties under this Act, except 
this power of transfer, to another public authority in accordance with this section. 

 
The Ministry for the Environment’s stocktake of s 33 states:44  
 

Transfers of functions could potentially include the policy making function and the ability to write the 
relevant rules or could simply be a transfer of consenting, monitoring and enforcement functions. In the 
latter type of transfer, the existing plan provisions continue to apply they are just administered by a 
different local authority.  

 
Utilising s 33 would allow for transfer of powers in respect of waterways to a Commission. 
The implementation and operational systems of the waterways statute would be delegated to 
Te Mana o Te Wai Catchment Boards, convened by mana whenua and stakeholder 
representatives.  The process of preparation for these institutional arrangements would be 
overseen by the Commission and would be managed over a period of time to allow for 
clarification of catchment mana whenua and stakeholder entities. Preparation may involve 
establishing a register of Iwi, hapū, and Boards, recognising that this would involve a process 
of negotiation requiring skilled facilitation from kaitiaki, kaumātua and stakeholder interest 
groups.  
 
Alternatively, the proposed statute may amend the RMA and make provision for powers and 
functions in respect of freshwater to be removed and vested in the new Waterways statute.   
  

                                                
 
44 Ministry for the Environment Section 33 Transfer of Functions, Powers or Duties – a stocktake of council practice (Ministry 
for the Environment, Wellington, 2015) at 8. 
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A Waterways Statute, Te Mana o Te Wai 
Commission, Te Mana o Te Wai 
Waterways Catchment Boards 

 
Te Mana o Te Wai Statute 
 
Purpose 
 
The purpose of the statute is to provide national direction and enable local decision-making for 
waterways, giving effect to Te Tiriti o Waitangi. National direction will be set through a 
hierarchy of principles, firstly the precautionary principle for Te Mana o Te Wai – ecosystem 
health, and secondly provision of domestic drinking water. Commercial use will be conditional 
on the first and second principles. The Waterways statute will take an integrative approach to 
governance, management and regulation of all aspects of waterways and water supply.45  
 
Knowledge of the link between human wellbeing and ecosystem health strengthens the value 
of precautionary and whole of system approaches to social, environmental, and economic 
policy. A precautionary principle is protective of biophysical limits and regenerative capacity 
of water ecosystems. Precautionary decision-making means taking into account the immediate 
and deferred effects of all actions in respect of waterways. Where there is inadequate 
information or uncertainty of outcomes, environmental protection should come first. This 
applies to all fields of human activity including policy that looks to intergenerational 
timeframes.   
 
Te Mana o Te Wai hierarchy of purposes – ‘The first call on the River is the River’.46  
A hierarchy of purposes is the basis of a paradigm shift in water governance. The first priority 
is upholding the mauri of the waterways and, if that were adversely affected, the power to 
restrict use. The second priority would be to provide water for domestic and customary uses, 
including water for marae or papakāinga. Commercial use then follows on and is constrained 
by the priorities of mauri and human needs.  
 
Te Tiriti o Waitangi 
The law is designed to express Crown governance and tino rangatiratanga as provided for in 
Te Tiriti o Waitangi. A statutory requirement to give effect to Te Tiriti o Waitangi will 

                                                
 
45 We are in the process of reviewing water statutes in other jurisdictions.  
46 Mike Joy, Research Advisor (10 September 2020). 
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recognise rights and responsibilities of rangatiratanga, kaitiakitanga, the guardianship of 
taonga and give practical effect to these rights and responsibilities.  
 
Water Services Regulator 
Provision of drinking water involves consents to municipal water providers. The Action for 
Healthy Waterways programme is proposing to integrate domestic water services with the 
wider scope of water governance.  The Water Services Regulator Bill received Royal Assent 
on 6 August 2020.  The Act establishes a Crown water regulatory body to oversee standards 
and ensure that water services remain in public ownership.47   
 
The shift towards a Water Services Regulator as a Crown entity removes some of the 
responsibility from councils and brings together drinking water, storm water and waste water 
management.48 Bringing the Water Regulatory entity and the associated Water Services 
Regulator and Water Services legislation within the Te Mana o Te Wai Waterways statute 
would support the rationale of unified, integrated water governance.  
 
Te Mana o te Wai Commission 
 
There is a proliferation of commissions in Aotearoa New Zealand.  We have reviewed a number 
of models including the Parliamentary Commissioner for the Environment, the Climate 
Commission, the Waitangi Tribunal, the Children’s Commissioner and the Human Rights 
Commission. It is clear that there is a real opportunity for a Te Mana o te Wai Commission to 
better reflect the Te Tiriti o Waitangi partnership and give effect to rangatiratanga. We have 
reviewed appointment processes and protocols for determining membership. Our discussion 
paper puts forward the proposal of the NZMC as a starting point for discussion.  
 
Membership 
We propose that Co-Commissioners represent the Crown and mana whenua. The NZMC 
proposes a Commission with membership of up to 20 representatives as follows. 
10 Māori appointees 

• Selection from regional groups or iwi clusters and kaitiaki  
• All from New Zealand Māori Council  
• 3 Iwi Leaders, 3 NZ Māori Council, 2 from Federation of Māori Authorities, 1 Māori 

Women’s Welfare League, I other.  
• Chief Māori Land Court Judge to invite nominations for representatives of Māori bodies 

 
10 Crown appointees 

                                                
 
47 “Overhauling water infrastructure & the quid pro quo” Radio New Zealand (16 July 2020). 
<www.rnz.co.nz/national/programmes/ninetonoon/audio/2018755194/overhauling-water-infrastructure-and-the-quid-pro-
quo>. 
48 Department of Internal Affairs Three Waters Review <www.dia.govt.nz/Three-Waters-Review>. 
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• 3 representing science/research, 3 Non-Governmental Organisations, 3 from business 
sector, 1 Ministry for Environment, 1 Ministry Primary Industries 

• Call for expressions of interest across sectors and stakeholders with selection to be 
overseen by a panel representing each sector: science, NGO’s, business, government.  

 
Further work on Commissions, such as for provisions for Commissioners and Trustees, and 
different forms of statutory entities is in preparation.  
 
Role of Waterways Commission 
 
The role of the Waterways Commission is to oversee allocation and management of water, 
with day-to-day management devolved to Water Catchment Boards in the regions.  The Water 
Commission will prioritise use of water in a hierarchy, with the mauri of water being the first 
priority.  Further decision-making then cascades down to include domestic use, cultural use 
and lastly commercial use, which will incur a charge, and be conditional on no degradation 
affecting the freshwater source. 
 
Detail of proposed provisions can be found in the New Zealand Māori Council’s submissions 
in reply to The stage 2 report on the National Freshwater and Geothermal Resources claim. 49 
 
Allocation 
The first-in-first-served model of allocation will be replaced by allocation determined in 
accordance with the hierarchy of priorities with criteria, or guidelines for allocation.   
 
The Commission will convene a working group with a mandate to resolve an operating model 
for allocation. A more in-depth section on allocation follows this outline of a Te Mana o Te 
Wai institutional framework.  
  
Registry of iwi and hapū rights, interests and responsibilities; and Consultation 
The Commission would administer a registry which would identify mana whenua who have 
rights, interests and responsibilities at the catchment rohe level, and the representative bodies 
that are chosen by them.50 It would provide a national repository of publicly available data on 
groups with particular interests over a freshwater body. 
 
The registry would be used by the Commission and the local Water Catchment Boards to 
determine who is the relevant mana whenua group or groups to consult with when decisions 
are being made about a particular freshwater body.  
 

                                                
 
49 New Zealand Māori Council submissions in reply (22 February 2019) Issue #1: Finer details of Water Commission model 
at [25]-[29] in Waitangi Tribunal The stage 2 report on the National Freshwater and Geothermal Resources claim (Wai 
2358, 2019). 
50 New Zealand Māori Council submissions in reply (22 February 2019) in Waitangi Tribunal The stage 2 report on the 
National Freshwater and Geothermal Resources claim (Wai 2358, 2019). 
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Where a resource consent for commercial use is being considered in relation to a waterbody 
which a particular hapū or iwi has a Te Tiriti right or interest in, then the affected hapū or iwi 
must be informed and properly consulted in regard to the proposed consent. The Waterways 
statute would provide that the Canadian ‘super consultation’ model, explained by Professor 
David Percy QC in his evidence, must be used.51 This model requires the consultation process 
and outcome to demonstrate the effect and effectiveness of consultation. 
 
Accordingly, the consultation process would require the resource consent applicant to show 
how they have identified the relevant group(s) to engage with in regards to the affected body 
or bodies of freshwater (which would be made easier by the Register of Māori rights and 
interests), how they have determined what the relevant group’s rights and interests are; and 
how those rights and interests have been accommodated, given effect to and practically 
recognised in the decisions that come out of the consultation process, before any resource 
consent can be granted. 
 
Economy of Waterways: pricing, funds, compensation 
 
Funds and payments 
Recognition of the value of biodiversity and ecosystem health need to be established to 
incentivise land use to support the health of waterways. Several options include biodiversity 
credits for climate change mitigation accounting, a biodiversity fund and tax relief to 
incentivise retention of native trees, planting and afforestation. The fund would provide 
payments or tax relief for agricultural and forestry practices that support Te Mana o Te Wai. 
The Commission would design a profile of beneficial land use and water use practices that 
qualify for funds, which include regenerative farming, regenerative forestry,52 organic food 
production, and rehabilitation of native fish species.  The amount paid is determined by the 
opportunity cost of land use change – and is close to the income that would have been received 
from changing from exotic forestry and intensified agriculture to an ecosystem health standard.  
 
Payments for ecosystem health would extend to financing for the prevention of the sale of 
agricultural or native forested land for development. Fees would be added to water bills to pay 
landowners to conserve and maintain forests on private land.  
 
Charge for commercial use 
The Water Commission would establish a charge for the commercial use of water based on 
percentage allocations for commercial use. This would significantly lift economic gain in 
respect of the water resource and would result in more efficient decisions being made by 

                                                
 
51 New Zealand Māori Council closing submissions in reply at [36] in Waitangi Tribunal The stage 2 report on the National 
Freshwater and Geothermal Resources claim (Wai 2358, 2019).  
52 Pure Advantage, Our Regenerative Future series (2020) <www.youtube.com/user/pureadvantage/featured>. 
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resource consent holders. The NZMC sees the following as expected outcomes as a result of 
introducing this charge: 53 
 

1. It would help to awaken sleeper consents where people are holding on to a resource 
consent but not using the take rights associated with that consent. By making the charges 
based on consented volumes, this would encourage users to surrender unused amounts 
and use their allocations efficiently. This would create more headroom for Māori to be 
offered an appropriate allocation of water in accordance with their customary rights; 

2. It would remove the uncertainty surrounding commercial water rights; 
3. It would ensure that New Zealand receives benefit from the take of water, and the trading 

between different entities in relation to water, which already exists now. 
 
The Water Commission would set a charge for the discharge of wastewater/pollutants into 
freshwater bodies. The Commission must ensure that this is set at a rate to disincentivise such 
actions. The Commission would be empowered to prohibit discharges if they adversely affect 
the mauri of a waterbody. Further, if the consent holder was found to have discharged more 
than their allocated amount, than they would be charged a very high penalty, and be at risk of 
losing their resource consent. 
 
The funds accumulated from the introduction of the above charges would be administered by 
the Water Commission for the following purposes:  
 
Māori Economic Development Fund 
The Water Commission should ensure that funding is made available to hapū and iwi at a level 
that is sufficient to enable their meaningful participation in the governance/management of 
their freshwater bodies. It would be primarily directed at hapū as that is where the customary 
rights and interests in a freshwater body lie. This would include building up the capacity of 
hapū to enter into co-management or transfer of power agreements with the local Water 
Catchment Boards. 
 
Clean Up Fund 
The Water Commission would oversee a clean-up fund which would be accessible to iwi/hapū 
and the wider community to meet national or catchment level goals for enhancing and restoring 
the mauri of waterbodies. It would also be used to buy back resource consents over particularly 
distressed bodies of freshwater. 
 
Compensation 
The Water Commission would be tasked with appropriately compensating hapū where a hapū 
is not in a position to use an allocation of water, or where the quantity of water allocated is less 

                                                
 
53 New Zealand Māori Council submissions in reply (22 February 2019). Issue #1: Finer details of Water Commission model 
at [14]-[19] in Waitangi Tribunal The stage 2 report on the National Freshwater and Geothermal Resources claim (Wai 
2358, 2019). 
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than Te Tiriti entitlement. Compensation would be directed to hapū, as that is where the 
customary rights and interests in freshwater bodies lies and would provide direct funding 
provision at the appropriate local/marae level. 
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Te Mana o Te Wai Catchment Boards 
 
We invite discussion on a new institutional structure in local catchments. Te Mana o te Wai 
boards could be convened by hapū and include stakeholders with interests in waterways of the 
catchment. The convening hapū are those with relationships with the waterways of the 
catchment, proposed to be confirmed and recorded in a registry.   
 
Alternatively, joint management agreements between mana whenua and stakeholders could be 
the system to run Water Catchment Boards.  Such agreements would be with hapū or iwi 
willing and able to enter into such agreements over their waterbody. The Waterways statute 
would provide that co-management agreements should be set at an irreducible involvement. At 
a minimum, this would entail Māori having a leading role in developing, monitoring and 
enforcing water quality requirements, and thereby protecting the mauri of their waterbodies. It 
would also, at a minimum, entail Māori being directly involved, in a decision-making capacity, 
in the exercise of duties, functions and powers in relation to applications for water related 
resource consents. 
 
Membership 
Catchment Boards would comprise mana whenua representatives and appointed members 
representing regional council and commercial interests. All members must have demonstrated 
expertise in relation to freshwater management. Appointment of mana whenua representatives 
would be made through negotiations with mana whenua of the catchment, and could include 
consultation with mandated Iwi organisations and the NZMC. Appointment of representatives 
of other interests would be made through a process of identification of groups in the catchment 
including the Regional Council and entities such as Forest Stewardship Council, Industry and 
farming sectors, environmental and conservation groups, energy industries. Regional Councils 
would have 2-4 members.  
 
Role of Waterways Catchment Boards 
 
Catchment Boards would be tasked with implementing within their catchment rohe the national 
directions and standards set by the NPS-FM through the Water Commission.  Boards have 
discretion to adjust the rules/standards to create more stringent measures if required to uphold 
the mauri of specific body of freshwater. However, the Catchment Board would not be able to 
apply weaker standards than those set by the Water Commission. 
 
In each Rohe or Catchment the creation of Te Mana o te Wai Vision and Strategy for the 
waterways will give direction for policy, decision-making and implementation.  Developing a 
Vision and Strategy would be a test for collaboration at high level strategic planning.  This is 
to acknowledge that a joint Te Mana o Te Wai Vision and Strategy may be difficult to achieve 
given the competing positions of iwi and Regional Councils and those they represent in making 
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Regional Plans and Policy Statements.  An example of a barrier to agreement is contention 
over proposal for preferential access to water for iwi development for Māori land.54 On being 
adjudicated at the Environment Court the proposal was ruled against on a technical point. 
Different views of water trading have been a source of conflict between guardianship and 
commercial priorities. The most challenging barrier to co-operation is that mana whenua 
interests are constantly watered down through the sidelining of mana whenua ownership by 
Crown parties and their delegated authorities.  Documentation of the relentless processes of 
submissions on provisions in Regional Plans and advocacy by iwi to progress their interests, 
keep mana whenua in contending roles that is a distraction from the work for waterways on the 
ground. It is hoped these institutional arrangements clarify mana whenua status and 
rangatiratanga authority, and thus remove the subordinate position of mana whenua within 
rohe, catchments.  
 
Mana whenua convened catchment boards are intended to elevate the role of Māori in regional 
catchments, and ensure their participation.  It is predominantly through some Te Tiriti o 
Waitangi Settlement Agreements that require co-management and participation in RMA 
processes with their regional Councils that iwi are involved. It has ultimately required clear 
direction from government (usually via Te Tiriti o Waitangi Settlements or legislation) to 
facilitate their development with iwi/hapū. In most cases, these have not been adopted 
voluntarily (except the Wellington Joint Committee). Council capability to engage with iwi is 
low in some regions. Once established, these co-governance and co-management arrangements 
can have a significant influence over allocation policy within the regional council planning 
process.55  The Peter Nelson paper identifies only four Regional Councils that provide explicit 
allocation to iwi.56 
 
Water Catchment Boards would also be tasked with entering into transfer of powers 
agreements with hapū or iwi that are properly resourced and that have the relevant expertise to 
properly manage a freshwater body. If a Māori group applies to enter into such an agreement, 
but is determined not to have either the capabilities or resources for the transfer to be in the 
best interests of the freshwater body, then the Water Catchment Board must inform the 
Commission of this. The Commission would then be responsible for ensuring that the particular 
group receives an appropriate level of funding to build their capabilities to enter into such an 
agreement in the future. 
 
Beyond addressing equity for iwi, the present allocation framework does not live up to the 
standards of water allocation outcomes. Resilience is weakened from inability to respond to 
pressures on the resource and from large volumes of unused water; weak implementation of 
                                                
 
54 Mai i te Maunga ki te Awa: Te Hapori o Maungatautari Freshwater Case Study commissioned by Ngāti Koroki Kahukura 
Trust, Iwi Leaders Forum (2015) at 28-30. 
55 Peter Nelson, sensitive brief of evidence, 11 September 2018 (doc F28) at 5 in Waitangi Tribunal The stage 2 report on 
the National Freshwater and Geothermal Resources claim (Wai 2358, 2019). 
56 Moutere and lower Moutere catchment, Waitaki, Lake Taupo (allocation for nitrogen discharge), and Waikato and Waipa 
catchment provisions for ancestral-owned Māori land:  Peter Nelson, sensitive brief of evidence, 11 September 2018 (doc 
F28) at 6 in Waitangi Tribunal The stage 2 report on the National Freshwater and Geothermal Resources claim (Wai 2358, 
2019). 



28 
 
 

the NPS-FM indicates poor governance; inconsistency of water quality standards fail 
environmental values and social wellbeing and equity criteria, poor access for new users does 
not meet equity standards nor achieve iwi/hapū rights and interests.57  
 
Vision and strategy 
Development of a Vision and Strategy would rely on Iwi Freshwater Strategy and Iwi 
Management Plans, and Regional Policy Statement and Regional Plans as references for the 
Vision and Strategy. Each of these brings distinctive approaches and authority of mana 
whenua, Regional Councils, user and environmental interests. For example, the Ngāi Tahu 
Rangatiratanga over Freshwater Strategy requires that rangatiratanga be formalised as full 
authority over freshwater in the Ngāi Tahu takiwā.58  
 
The co-design processes are not intended to blend the different knowledge systems of 
mātauranga Māori and western knowledge. Rather, recognition of mana whenua tradition and 
aspiration, along with other knowledge including science is envisaged as being the basis for 
mutual respect of expertise in different systems and responsibility for the waterways  
 
Iwi Management Plans  
Iwi Management Plans relate to a raft of resource planning matters and often articulate tino 
rangatiratanga provisions that may be specified in Te Tiriti o Waitangi Settlements and identify 
aspirations in respect of guardianship and resource development and human development.  In 
respect of waterways, matters of ownership and title may be further clarified, such as with Ngāi 
Tahu and Waikato-Tainui, where ownership is identified as “the strongest tool possible for the 
purpose of protecting the water”.59  
 
In accordance with mauri as a primary orientation, Iwi Management Plans usually set out 
aspirations for standards for water at a drinkable level and for optimal habitats for fish. 
Requirements for engagement with Regional Councils in decision-making, in determining 
allocations, and engagement in consents policy and discussion documents, planning and 
regulation.  
 
Regional Policy Statement and Regional Plans 
Under this waterways regime the Regional Policy Statement and Regional Plans would 
continue to be the primary policy and implementation planning documents of Regional 
Councils.  Their development would be informed by the Te Mana o te Wai Vision and Strategy 

                                                
 
57 Peter Nelson, sensitive brief of evidence, 11 September 2018 (doc F28) at 1 in Waitangi Tribunal The stage 2 report on 
the National Freshwater and Geothermal Resources claim (Wai 2358, 2019). 
58 Te Rūnanga o Ngāi Tahu Ngāi Tahu Rangatiratanga over Freshwater 2019 at 14. Te Rūnanga o Ngāi Tahu was mandated 
to deliver two principles at Hui-ā-Iwi 2017 which give authority to progress the Ngāi Tahu Rangatiratanga over Freshwater 
Strategy. They include 1. Ngāi Tahu will continue to exercise tino rangatiratanga over freshwater in our takiwā.; 2. Ngāi 
Tahu shall accept a governing body that reflects Te Tiriti o Waitangi partnership.  
59 Mai i te Maunga ki te Awa: Te Hapori o Maungatautari Freshwater Case Study commissioned by Ngāti Koroki Kahukura 
Trust, Iwi Leaders Forum (2015) at 16.  
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of the Waterways Boards, and would continue to have requirements along the lines of the 
Waikato Regional Policy Statement, to:  
 

a) Adequately involve tangata whenua in management and decision making 
regarding freshwater bodies and associated ecosystems;  

b)  Identify values and interest in freshwater bodies and associated ecosystems; and  
c)  Develop monitoring programmes (including mātauranga Māori) to monitor the 

achievement of identified values of freshwater bodies (Proposed Waikato RPS 
appeals version, 8-1).60 

 
Decision-making  
One method of decision-making is to have equal representation of hapū and other interests. 
This is likely to be unfeasible in practice. In order to avoid majoritarian decision-making a 
consensual process is encouraged. Guidelines for decision-making are through application of 
the hierarchical priorities of the Waterways/Te Mana o Te Wai Act. These priorities and the 
principles of responsibility, rangatiratanga, mauri, environmental flows, regenerative use and 
limits and context are the criteria for decision-making.  
 
Catchment-specific rules 
The Catchment Board would set catchment-specific rules in relation to water quality, quantity 
allocation and exemptions from commercial user charges in accordance with the needs of its 
specific catchment/rohe. However, in doing so the Catchment Board must abide by the national 
standards set by the Water Commission and ensure that the catchment-specific rules will not 
result in processes or outcomes which are not compliant with the national 
frameworks/directions. 
 
The Catchment Board would be responsible for monitoring compliance of the catchment- 
specific rules, and it would be empowered to issue sanctions/penalties for any breaches of those 
rules. However, if a rule is being consistently breached, and it is not being properly dealt with 
by the Catchment Board, then the Water Commission may step in to enforce compliance. 
 
Rāhui 
 
If the mauri of a particular freshwater body is under substantial threat, then the Water 
Catchment Board would be empowered to impose a Rāhui over the particular waterbody to 
prevent further degradation. If there is a Te Tiriti right or interest over this particular freshwater 
body, then the decision of whether to impose a Rāhui would be made at the discretion of the 
affected hapū or iwi. 
 

                                                
 
60 Mai i te Maunga ki te Awa: Te Hapori o Maungatautari Freshwater Case Study commissioned by Ngāti Koroki Kahukura 
Trust, Iwi Leaders Forum (2015) at 24.  
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Hapū rights – negotiations and dispute resolution 
 
The difficult question would be how to determine who has rights or interests over a particular 
freshwater body. The NZMC proposes that this could first be dealt with through a mana whenua 
process whereby iwi and hapū from a particular catchment rohe address, discuss and come to 
a consensus on who has rights or interests over a particular freshwater body. It is likely that 
some rights will be overlapping, and overlapping rights will be recorded by the Registry.  
 
If agreement is not able to be reached then the Waterways statute would provide a dispute 
resolution function whereby experts in tikanga and customary rights are called in to resolve 
who has rights over a particular body of freshwater. The Commissioners tasked with resolving 
the appeal must include persons well-versed on tikanga, and use a tikanga based process to 
resolve the dispute. 
 
In the event that this decision is unsatisfactory to a particular group then they may appeal the 
decision to the Māori Land Court. However, parties must show that they have meaningfully 
engaged in good faith with the process before the litigation option would be available to them. 
We note that Te Ture Whenua Māori (the Māori Land Act) incorporates provisions for dispute 
resolution in relation to disputes in relation to representation, and fisheries allocation.  From 6 
February 2021, Te Ture Whenua Māori will embody a tikanga-based dispute resolution process 
that will apply more broadly, which could potentially be applied to the types of disputes 
envisaged here.  
 
Resourcing 
 
It cannot be overstated that resourcing will determine the effectiveness of any policy and 
strategy. Inadequate resourcing has already been identified as contributor to the failure of 
implementation of freshwater management, and as an impediment to iwi and hapū ability to 
participate effectively in freshwater management.61   
 
The new framework proposed here with governance level requirements and policy analysis 
will require corresponding resourcing for iwi and hapū to provide the proposed level of 
leadership regarding te Mana o Te Wai, and engagement in planning and in allocation 
decisions. Resourcing may be met either through several sources including government budget 
allocations, contributions from Regional Councils and iwi authorities, and through pricing 
mechanisms proposed below. Alongside resourcing of mana whenua, skills in collaborative 
decision-making, consensual procedures, and training in competence to work with tangata 
whenua require resourcing.  
  

                                                
 
61 Mai i te Maunga ki te Awa: Te Hapori o Maungatautari Freshwater Case Study commissioned by Ngāti Koroki Kahukura 
Trust, Iwi Leaders Forum (2015) at 33. 
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Allocation and the Water Economy 
 
Proposals for consideration build on the options that have been brought to the table by the Land 
and Water Forum,62 the New Zealand Māori Council,63 Iwi Leaders, The stage 2 report on the 
National Freshwater and Geothermal Resources claim,64 and the Resource Management 
Review.65 Some international research references bring additional considerations of climate 
change and ecosystem  services with pricing systems to support systemic resilience for 
waterways.  
 
The exhaustive work on allocation is reviewed in the Wai 2358 Report.  It draws on the Iwi 
Leaders and the Ministry for Environment Technical Advisory Group allocation work 
programme which began in 2007; also on Cabinet papers, briefs of evidence,66 Briefings to 
Ministers,67 Land and Water Forum Reports68, and Reports such as on practices of Regional 
Councils.69 
 
A key requirement of mana whenua is for guaranteed access to water for cultural and economic 
purposes.70 The right to development and the public good dimensions of Indigenous peoples 
are part of self-determination confirmed in UNDRIP, and affirmed throughout Waitangi 
Tribunal claims and settlements.71 We do not restrict provisions for kaitiakitanga to 
environmental protection, rather we work with tikanga that kaitiakitanga is a function of  
rangatiratanga over taonga, as well as being a responsibility of joint decision-making with the 
Crown or  public or private entities.  
 
There is a case to be made moving from non-ownership to nationalising waterways as a public 
good through vesting in legal personality or in public trusteeship. Waterways would have a 
non-allocable ‘reserve’ with public good and environmental integrity value.  The allocable 

                                                
 
62 Land and Water Forum <www.landandwater.org.nz/>. 
63 NZ Māori Council <maoricouncil.com>. 
64 Waitangi Tribunal The stage 2 report on the National Freshwater and Geothermal Resources claim (Wai 2358, 2019). 
65 Greg Severinson Reform of the Resource Management System: the urban context (Environmental Defence Society, 2020).  
66 See, for example,  Martin Workman, brief of evidence, no date (May 2017) (doc F6) at 25 in Waitangi Tribunal The stage 
2 report on the National Freshwater and Geothermal Resources claim (Wai 2358, 2019). 
67 See, for example, Briefing to Minister for the Environment, “Fresh Water : Suggested Talking Points for Iwi Chairs 
Forum at Hokitika – 4 December 2015”, 3 December 2015 (Crown counsel, sensitive discovery documents (doc D92) at 
1099 in Waitangi Tribunal The stage 2 report on the National Freshwater and Geothermal Resources claim (Wai 2358, 
2019). 
68 Land and Water Forum, Third Report of the Land and Water Forum: Managing Water Quality and Allocating Water, and 
Fourth Report (Wellington: Land and Water Trust October 22) at 84–88 (in Workman, papers in support of brief of evidence 
(doc F6(a) at 418–422 in Waitangi Tribunal The stage 2 report on the National Freshwater and Geothermal Resources claim 
(Wai 2358, 2019). 
69 “Freshwater Allocation Practices by Regional Councils: Lessons for national freshwater allocation policy” (draft) in 
Nelson, sensitive documents in support of brief of evidence (doc F28(b)) at 486 in Waitangi Tribunal The stage 2 report on 
the National Freshwater and Geothermal Resources claim (Wai 2358, 2019). 
70 Mai i te Maunga ki te Awa: Te Hapori o Maungatautari Freshwater Case Study commissioned by Ngāti Koroki Kahukura 
Trust, Iwi Leaders Forum (2015) at 14.  
71 In particular Waitangi Tribunal He Maunga Rongo: Report on Central North Island Claims (Wai 1200, 2008) vol 3.  
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quantum for consumptive and non-consumptive uses then moves towards property rights in the 
water resources, and these are the subject of allocation decisions.  
 
Ultimately, a decision on a revised model for allocation needs to be made by the Commission, 
although a hierarchy of purposes is confirmed starting with Te Mana o Te Wai and ecosystem 
health, and include the following:  

1. Te Mana o Te Wai requires a ‘reserve’ or environmental flow to be established in each 
catchment to safeguard the mauri of the water body. 

2. Ensure reliable access to safe drinking water; 
3. Provide for tangata whenua culture and tikanga with a fair allocation of water for Māori 

for domestic/personal, cultural and economic activities, including for marae and 
papakainga.  

4. Commercial use – this will be capped at a percentage of the available volume of water 
after first allowing for the three priorities identified above. 

5. There is a strongly supported case for equitable and efficient allocation of water with 
guaranteed allocation for iwi.72  

 
Moving from First-in, first-served  
 
It is widely agreed that the first-in, first-served system should be replaced, and is confirmed by 
the Randerson Review of Resource Management, 2020.73 
  
Transition away from first-in, first-served allocation could be implemented through a Crown 
funded buy-back scheme. The Commission could set a percentage reduction of commercial 
allocations to be phased in over the time of current consents – the longest being 35 years. Given 
the importance of renewable energy, and the proviso of water for hydro being returned to the 
waterways, the consents for hydro and geothermal may be exempt from reductions.  
 
Moving towards an equity allocation regime will enable fairness of access to water for Māori 
and all users with provision for new users.  Equity for Māori includes access to allocation as 
well as restitution for historic disadvantage.  
 
Options for replacement:  

1. Provide for a reserve for Te Mana o Te Wai based on environmental flow, mauri 
and ecosystem health. A reserve is intended to account for quantity and quality 
of water. Including quality in a Te Mana o Te Wai reserve means addressing 
associated land management practices, such as dairy, forestry, horticulture and 
vegetation clearance which have direct effects on water quality. 

                                                
 
72 Mai i te Maunga ki te Awa: Te Hapori o Maungatautari Freshwater Case Study commissioned by Ngāti Koroki Kahukura 
Trust, Iwi Leaders Forum (2015) at 27; D Graham, W Li and D Moore Essential Freshwater Regulations – Industry Impact 
Analysis (Sapere, 2020). 
73 Resource Management Review Panel New directions for resource management in New Zealand (Ministry for the 
Environment, 2020) (Randerson Review). 



33 
 
 

 
2. The Waitangi Tribunal Freshwater Report recommends “an allocation of water 

on a percentage basis to iwi and hapū, according to a regional, catchment-based 
scheme to be devised by the national co-governance body in consultation with 
iwi and hapū”.74 An allocation has been negotiated in respect of fisheries and 
aquaculture and can be implemented for water. A system of local authority will 
allow iwi in each catchment/rohe to identify a share of allocated quantum.  
Options include: 

a. A percentage share with allocation to be determined by Te Mana o Te 
Wai catchment boards 

b. Or a permanent share for Iwi and other commercial users, as an 
inalienable property right  

c. Or provide water for Māori land and provide funds to iwi without land 
in recognition  of land alienation. 

3. Establish criteria for allocation permits to give priority to environmental 
integrity, equity, and to incentivise reducing use of water, such as: 

a. access for Māori, and access for other new users; 
b. rehabilitation of land, waterways and people in their relationship with 

waterways 
c. support for rainwater harvesting 
d. an account of the environmental footprint of land and water use. 

4. Establish an adaptive management system for the quantum of water allocations 
by allowing a percentage, not set volumes of available water. 

5. Regulate to require discharges to land using land class categories of soil 
permeability.75  

6. Regulate to eliminate environmentally detrimental externalities   
7. Establish charges for the commercial use of water based on commercial 

resource consent holders’ allocated volumes of water.  
8. Establish a new biodiversity and ecosystem health fund to incentivise reducing 

the use of water, and incentivise land use that supports the health of waterways, 
such as forestry management to reduce or eliminate sediment. The fund would 
provide payments or tax relief for agricultural and forestry practices that support 
Te Mana o Te Wai. Payments for ecosystem health would extend to financing 
for the prevention of the sale of agricultural or native forested land for 
development.    

 
 
 

                                                
 
74 Waitangi Tribunal The stage 2 report on the National Freshwater and Geothermal Resources claim (Wai 2358, 2019) at 
563. 
75 Further research on this in progress.  
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A different and alternative institutional framework for waterways and 
allocation76  

 
“I am the river, and the river is me; when the river is healthy the people are healthy” 
 
When rain reaches land and becomes waterways, the water belongs to the waterway.  
 
In te Ao Māori thought, Māori have the responsibility of rangatiratanga, of customary 
governance of the waterways. In terms of mātauranga Māori, the entire concept of ownership 
and possession are alien - as a Māori view of the world was based on whakapapa, or a how 
everything and everyone is connected to everything else.  Rather than creating ‘rights over’, it 
creates mutual obligations between.  

While water belongs to a river, or waterway (in the same way that blood belongs to an animal 
or person), a river/waterway cannot speak for itself. The responsibility to speak on behalf of 
the river is bestowed on kaitiaki through the system of customary governing authority, or 
rangatiratanga.  Kaitiaki speak on behalf of the river, and the river sustains the people - a 
reciprocal relationship.  

Due to the RMA, kaitiakitanga has moved from otherworldly actors (or deities) to actors in Te 
Ao Marama, the human world.  Critically, kaitiakitanga itself is not limited to a conservation 
or purely preservation paradigm.  It includes development. Indeed, this is intrinsic to the mutual 
obligations that whakapapa entails.  
 
If the river is able to share some of its water – or, in western terms be abstracted, the questions 
arise, how much? from where? at what times?  These decisions are currently made by Regional 
Councils – institutions which have been inadequate for the task.  These decisions need to be 
removed from Regional Councils and placed in new dedicated organisations hosted by and 
accountable to mana whenua and interested parties or stakeholders (Te Mana o Te Wai Boards 
or ‘River Authorities’). Tauiwi, or tangata Tiriti will participate – with the fundamental 
relationship with waterways and the associated obligations held by Kaitiaki/Māori.  

There are two dimensions to decisions about water in waterways.  

1. A decision is on a ‘reserve’ or water that remains, and what can be abstracted  

2. Following this there are two consequential roles: 

a. The role of kaitiakitanga in ensuring the mauri of the river is maintained; and 
b. Allocating the abstracted water between competing users and users 

In terms of allocation, the current system of first-in, first-served and the zero-pricing of 
water are wrong. The non-ownership regime prevents royalties or a similar fee. A price 

                                                
 
76 Peter Fraser – excerpts from a briefing on a water economy framework.  
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should be paid for water that is abstracted or permitted for commercial purposes, and for 
discharge. 

Suggestions:  

• All water for abstraction is initially transferred to mana whenua/iwi - who will 
have the management, and responsibility of ‘trading’ water which the don’t 
need. This solves an equity issue where Māori have traditionally been 
disenfranchised. This also solves efficiency problems as the Coase theorem 
maintains that same efficient allocation will result regardless of the initial 
allocation as long as there is a well-functioning secondary market. 

• Iwi could auction water rights to other users, or design a tendering process for 
allocating to users. Tendering would be in accordance with agreed criteria, not 
to the highest tender.  

• The revenue derived from water sales is not owned by any private individual or 
entity such as Iwi: as they don’t own the water in the first place,  the water 
belongs to the river or water body.  In this sense, the river could ‘gift’ this 
revenue to nga tangata katoa by transferring it to the superfund and thereby 
socialising it.  This is what Norway did with North Sea oil revenues. 

Research 
 
The Commission will conduct an analysis, catchment/rohe by catchment/rohe of the proportion 
of consents allocated to Māori. This would provide a basis for allocations for equity. The 
Commission will conduct an analysis of unused water in current consents to quantify water 
that could be returned to the allocable quantum, whether through buy-back or through 
regulating for the return of unused water. The Opus Review is a reference for such analysis.77 
Where water is overallocated, unused water could be requisitioned by the allocation body – 
proposed as Te Mana o Te Wai boards, or by a body such as a trust formed under the auspices 
of the Commission.   
 
The Commission will also review the assumptions of a market-based system for the 
redistribution of permits/allocations. The review needs to take account of externalities, 
including pollution, equity considerations and the favouring of better-resourced players, and 
assumptions of efficiency and highest value use. Highest value use may not accord with the 
hierarchy of values.  
 
Unbundling water permits 
We recommend discussion on unbundling the water allocation system. In New Zealand, 
permits for environmental water, domestic supply, hydro, irrigation, and other commercial uses 
are bundled. This creates a barrier to allocation decisions based on priorities or preferred 
criteria and is relevant to considering how to allocate water to competing applications. The 

                                                
 
77 Stephanie May “New Zealand Water Availability and Allocation” (2015) Opus. 
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case of Hampton v Canterbury Regional Council78 clarified that Regional Councils cannot 
compare applications and allocate water to its highest value use. The Court could not go beyond 
the provisions of the RMA and look into the substantive reasoning for the ordering of priority 
because the statute (RMA) does not allow it to do so. 79  
 
Unbundling would be part of comprehensive water law reform that allows for mauri, or an 
ecosystem health priority and an evaluation of other uses with allowance for decisions to reflect 
national and local priorities, conditions and contexts.   
 
 
Conclusion 
The proposed waterways statute offers a gateway to constitutionalising Te Tiriti o Waitangi. 
As rangatiratanga evolves it may take different institutional forms, some shaped by 
collaborative structures and some more autonomous, reflecting shared and overlapping 
interests, and our distinctive cultural, knowledge and governance histories.  
 
This is a time of a wider shift to appreciating water as the source of life and health for all. The 
Discussion Paper gives heightened attention to changes that are urgent and immanent.   
  

                                                
 
78 Hampton v Canterbury Regional Council [2016] NZRMA 369, [2015] NZCA 509. 
79 J Singh-Ladhar “Improving water allocation law and policy in New Zealand: Lessons from Australia” (PhD Thesis, 
University of Waikato, 2019) at 265. 
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